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YyebHoe nocobue pekoMeHOyeTcs CTyAeHTaM, KOTOpble XOTAT pacluMpuTb CBOM
KpYrosop u yrnybutb CBOW 3HaHWUS B NPOECCUOHANTbHOM MoSIe.

B yuebHuke «American legal law» nogpobHO packpbiBaeTCA  copepxaHue
amepukaHckoir npasoBon cuctembl B 14 rnaeax. [lpaBo CLIA B kayectBe OCHOBHbIX
WCTOYHMKOB BKITIOYAET: ObblMan W TpaauuuW. 3aKOHOLATENbCTBO B LUMPOKOM CMbICTIE Ha3blBatoT
CTaTyTHbIM 1 NpeLeeHTHbIM NPaBo, Co34aBaeMoe Cyaamu.

B CLUA cywectsyeT haktnyeckn 51 cuctema npasa (Mo OQHON Ha Kaxabli WTaT M ofHa
— (pepepanbHas). HecMoTpst Ha GorbLUoe 3Ha4YeHVe deepansHOro 3akoHOAATENLCTBA, rpaxaaHe
W KOPUCTbI B NEPBYIO 04epesb NoSb3yTCs NpaBoM WTaToB. FOpUCOMKLMS CyL0B Kaaoro LWTaTa
OCYLLECTBIISETCA BHE 3aBMCUMOCTU OT HOPUCAMKLMM ApYroro wwraTa. PelleHns, npuHATbIe cygamu
OJHOrO LUTaTa, MOryT COBEPLUEHHO OT/IMYATLCA OT PELLEHWU CyA0B APYroro wTaTa rno 0gHOMY U1
TOMY Xe feny.

Khura «American legal system» packpbiBaeT BCe CTOPOHblI aMepUKaHCKOW NpaBOBOW
CUCTEMbI, €€ WUCTOPUYECKME KOPHW, dTanbl ee (DOPMUPOBAHMS, COAEPXKAHWE U CTPYKTYpY,
XapakTepusyeT porb Cyfen, faeT XapakTepucTukn pasHoobpasHbIX CyaoB Ha efepanbHOM
YPOBHE 1 YPOBHE LUTATOB.
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NPEAUC/TOBHUE

MpaBo CLLUA B KauecTBe OCHOBHbIX UCTOYHUKOB BK/ItOYAET: 06bl4an n TpaanLmu.

3aKOHOAATEeNbCTBO B LUMPOKOM CMbIC/NE HA3bIBAOT CTAaTyTHbIM U NpeueaeHTHbIM
npaso, co3gaBaemoe cygamu. [1na amepurKaHCKOro, Kak 1 oA aHrIMMCKOro opucTa, Nnpaso
— 3TO, Npexae Bcero cyaebHaa npakTtuka. Hopmbl 3aKoHA BXOAAT B CUCTEMY MNPaBa AULb
rnocne Toro, Kak byaytT HEOAHOKPATHO WMCTONKOBaHbI CyabAMU. B amepuKaHCKMX cyaax
CCbI/1IAOTCA HE HA 3aKOHbI, a Ha cyaebHble pelleHns, B KOTOPbIX OHU Obl/IM MPUMEHEHbI.

OpaHakKo, BepxoBHbit cya CLUA 1 anennaumMoHHble cyabl WITAaTOB HE CYMTALOT cebs,
6e3ycnoBHO CBA3aHHbIMW CBOMMM NPOLL/IbIMU PeLLEeHNAMN. AMEepPUKAHCKME CyabWN B CBOUX
peleHunax He cob1t0AatoT TaK CTPOro NPaBU/IO NPELEeAEeHTa, Kak UX aHTINIACKUE KONINEern.

Mo NX MHEHMIO, }KECTKOCTb NpeLeaeHTa Co34aeT U3INLLIHIOKW CNIOXKHOCTb B MPUHATUN
B3BELUEHHbIX PeLUeHUN.

CywecTtBeHHoe oTanuyme npaBa CLUA oT aHrauminckoro obycnosneHo peaepaibHOM
cTpyKkTypon CLLUA. B npeaenax cBoeit KOMNETEHLUMM, KOTOPas 4OCTAaTOYHO 3HAYMMa, WTaThbl
CO34at0T CBOE 3aKOHOAATENLCTBO M CBOM MHOTOUYMC/IEHHDbIE NPeLeaeHTbI.

B CLUA cywectByeT ¢pakTnyeckn 51 cuctema npasa (No ogHOM Ha KaxkAapli WTaT U
oaHa — ¢denepanbHan). HecmoTpsa Ha 6o/blioe 3HaueHMe deaepanbHOro 3aKoOHOA4ATeNbCTBa,
rpakaaHe M lopUCTbI B NEpBY0 o4epenb NoNb3yOTCA NPaBOM LUTATOB.

FOpucamKkuma cygoB Karkaoro LITaTa OCYLUECTBASETCA BHE 3aBUCMMOCTU OT HOPUCOMKLIMM
Apyroro wrata. PewweHns, NpuHATbIE CyAaMn OAHOTO LWTaTa, MOMyT COBEPLUEHHO OT/INYATbLCA OT
peLlleHnin cya0B APYroro WwtaTa no o4HOMY M TOMY XKe Aeny.

Hepeaku cnyyanm NPUHATMA COBEPLUEHHO MPOTMBOMOJIOMNHbBIX PELIeHUr cyaammu
Pa3HbIX LUTATOB MO aHaNorMyHbiM genam. ExkerogHo B CLUA ny6ankyetca 6onee 300 TomoB
cyAebHbIX npeueneHToB.

3aKoHo4aTeNbCTBA WTATOB 3HAaYMTENIbHO OTAMYatoTCA Apyr oT apyra. OTanyatoTca
Mepbl YrONOBHOTO HaKa3aHMA 33 O4HO W TO }Ke NpecTynjeHne, yCTaHaB/IMBAETCA PEXUM
06OLWHOCTN MM Pa3genbHOCTU MMYLLLECTBA Cynpyros M Tak ganee. MNopobHble saBneHums
AenatoT npasoByto cuctemy CLUA oyeHb CNOXKHOM M 3anyTaHHOM.

OaHa M3 cambiX BaXkHbiIX ocobeHHocTelr npasoBon cuctembl CLLUA coctouT B
KOHTPOJ1e CYyZ0B 3@ KOHCTUTYLMOHHOCTb 3aKOHOB.

BepxoBHbiit cyg CLUA, BepxoBHbIe cyabl LUTAaTOB MOTYT NPU3HATb TOT U/IM MHOM 3aKOH
HEKOHCTUTYUMOHHbIM. CyaebHble opraHbl peaepaumm M LITAaTOB OCYLUECTBAAIOT TaKKe
KOHTPO/1b 33 KOHCTUTYLLMOHHOCTbIO aKTOB NPUMEHEHUA 0bLLero npasa.

NMoboe cynebHoe peweHne MOXKeT bbITb aHHYIMPOBAHO B C/ly4ae NPU3HAHUA ero
NPOTMBOPEYALUNM KOHCTUTYLUMOHHOM HOPMe. ITOT NPaBOBON MHCTUTYT BECbMa Ba’KeH KakK
CPeACTBO 3acCTaBWUTb CyAebHble MHCTAaHUMKM yBakaTb OCHOBHble MPUHUMMbI MNpaBa M
obecneynTb TEM CaMbIiM € ANHCTBO NpaBoBon cuctembl CLUA.

B npaBoBon cucteme CLLUA 3akoHoaaTenbctBo 60/s1€€ 3HAYNMO M BECOMO, YEM B
aHrMcKoM ctaTyTHom npase. CyuiectBytowan yxke 6onee 200 net PeaepasibHaa KOHCTUTYUMA U
6onee Monoable KOHCTUTYLMW LUTAaTOB UIPatoT BayKHYHO POJIb B PEry/IMPOBAHMM KU3HWU 0OLLIECTBA.
KaKabii WwtaT umeeT 60/blloe KONMYECTBO CBOMX COBCTBEHHbIX 3aKOHOB, TaK Kak obnagaer
LUMPOKOM 3aKOHO4ATENIbHON KOMMNETEHLUMEN N aKTUBHO €€ UCNOb3YeT.

Ewe oaHOM OTAMUYMTENbHOM OCOBEeHHOCTbiO 3aKoHoaaTenbctBa CLUA saBnaetca
Ha/IM4yMe B HEN KOAEKCOB, paHee HEN3BECTHbIX B aHT/IMMCKOM Npase.
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B cBOMX KOAEKCax aMepUKaHCKME 3aKOHOAATE/IM CTPEMU/IMCL BOCMPOM3BECTM NPEXKHUE
HOPMbI, CO34aHHble NMyTem cyaebHOM NPaKTUKN, 06 beANHUTb NPELEAEHTbI, CAENaTb MX OCHOBOWM
3aKOHOAATENbCTBA. BarKHbIM aKTOpOM, 0O6YCNIOBUBLLUMM KayecTBEHHO HOBYHO POJib CyaebHbIX
peweHnit B CLLUA morKHO Ha3BaTb TO ¢aKT,uyto KoHcTutyuma CLLUA nmeet npamoe aencreme
W B OT/INYME OT AHIIMIACKUX CYyA0B, aMePUKAHCKME, MPU TONKOBAHUM OTAENbHbIX Ka3yCoB,
0b6pallatoTCAK e€ TeKCTy.

CypnebHyto cuctemy Bo3rnasnset BepxosHbin cya CLUA, aeatenbHOCTb KOTOPOTo
HaNO/IHAETCA FNYOOKMM NOINTUYECKUM coaeprKaHnemM. BepXxoBHbIM Cya B NpoLLecce CBOEM
cynebHoM feaTeNbHOCTU OCYLLECTBAAET QPYHKLMIO KOHCTUTYLIMOHHOTO HaA30pa U MOXKET
peLlaTb He TONbKO cyabby Aena Ha OCHOBAaHWMM 3aKOHA, HO M Cyabby 3aKoHa (ero cooTBeTCTBME
KoHcTutyumn).

OTAnuMTEeNnbHbIMM YepTamMmn cBoeobpasHoi npaBoBon cuctembl CLUA, cnoxkusewemnca
61arogapa MHOrOYMCAEHHbIM paKTopam (MCTOPUYECKMM U reorpaduyecknum) ABAAIOTCA:

® KayecTBeHHoOe npeobpasoBaHMe obLeronpaBa, NpaBa cNnpaBea/IMBOCTU M NOJIHOE
obHOBNEHWEe CcTaTyTHOro npaBa (KoguMduKauma), 3aMMCTBOBAHHbLIX W3 aAHI/IMNCKOMN
NPaBOBOM CUCTEMDbI;

* HageneHue cyaebHom BacTn 601bWNMM MONHOMOYMAMU, B TOM UYNcne pyHKUmnemn
KOHTPO/1A 33 3aKOHOAaTeibHbIM npoueccom (BepxosHbiii cya CLUA);

® Ha/IMyMe OrPOMHOr0 MacCMBa 3aKOHOAATE/NbCTB, CBA3AHHOE C dpenepaTUBHbIM
CTPOEHMEM roCyapCTBa;

e cBoeobpasme NpaBOBbIX CUCTEM PA3/IMYHbIX LUTATOB M MX OTHOCUTE/IbHAA NPaBOBas
aBTOHOMMS;

® Hasinyme KOHCTUTYLMM B KaUeCcTBe MCTOYHMKA NpaBa 1 ¢aKTopa, onpeaenatolero
NpaBOCO3HaHME rpakaaH;

® BbIOOPHOCTb KaK 3aKOHOAATENbHOM, TaK WM MCNOAHUTENbHOMW BANACTU U UX
OTYETHOCTb Nepea rpa*kaaHamm rocyaapcrsa;

® OTHOCUTE/NbHAA CTabUNbHOCTb U cO3naaTeIbHanA CNoCOHHOCTb NPaBOBOM CUCTEMBI.

KHura «American legal system» pacKkpbiBa€eT Bce CTOPOHbl aMePUKaHCKOM NPaBOB O
CUCTEMbBI, €e UCTOPUYECKME KOPHU, 3Tanbl ee GOPMMPOBAHUA, COAEPKAHNE U CTPYKTYPY,
XapaKTepusyeT po/ib CyAel, JAeT XapaKTePUCTUKM pa3HOObpasHbIX CyA0B Ha peaepanbHOM
YPOBHE M YPOBHE LUTATOB.
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INTRODUCTION

The law of the USA comprisesmany levels of codified and uncodified forms of law,
of which the most important is the USA Constitution, the foundation of the federal
government of the USA.

The Constitution sets out the boundaries of federal law, which consists of acts of
Congress, treaties ratified by the Senate, regulations promulgated by the executive branch,
and case law originatingfrom the federal judiciary. The USA Code is the official compilation
and codification of generaland permanentfederal statutory law.

Federallaw and treaties, so long as they arein accordance with the Constitution, as
well as the Constitution itself, preempt conflicting state and territorial laws in the 50 U.S.
states and in the territories. However, the scope of federal preemptionis limited because
the scope of federal power is not universal.

In the dual-sovereign system of American federalism (actually tripartite because of
the presence of Indian reservations), states are the plenary sovereigns, each with their
own constitution, while the federal sovereign possesses only the limited supreme authority
enumeratedin the Constitution. Indeed, states may grant their citizens broaderrights than
the federal Constitutionas long as they do not infringe on any federal constitutional rights.

Thus, most U.S. law (especially the actual "living law" of contract, tort, property, criminal,
and family law experienced by the majority of citizens on a day-to-day basis) consists
primarily of state law, which can and does vary greatly from one state to the next.

At both the federal and state levels, the law of the USA is largely derived from
the common law system of English law, which was in force at the time of the Revolutionary War.
However, American law has diverged greatly from its English ancestor both in terms of
substance and procedure, and hasincorporateda number of civil law innovations.

In the USA, the law is derived from five sources: constitutional law, statutory law, treaties,
administrative regulations, and the common law (includes case law).

Where Congress enacts a statute that conflicts with the Constitution, the Supreme
Courtmayfind that law unconstitutional and declareitinvalid. Notably, a statute does not
disappear automatically merely because it has been found unconstitutional; it must be
deleted by a subsequent statute. Many federal and state statutes have remained on the
books for decades after they were ruled to be unconstitutional. However, under the
principle of stare decisis, no sensible lower court will enforcean unconstitutional statute,
and any court that does so will be reversed by the Supreme Court. Conversely, any court
that refuses to enforce a constitutional statute (where such constitutionality has been
expressly established in prior cases) will risk reversal by the Supreme Court.

Active vocabulary

Constitution, unconstitutional, to declare, to establish, notably, to find, to be deleted,
civil law innovations, constitutional law, statutory law, treaties, administrative regulations,
tcommon law, to reverse, statute, principle of stare decisis.
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LEGAL HISTORY

Legal history or the history of law is the study of how law has evolved and why it has
changed. Legal history s closely connected with the development of civilizations and is set
in the wider context of social history. Amongcertain jurists and historiansof legal process it
has been seen as the recording of the evolution of laws and the technical explanation of
how these laws have evolved with the view of better understandingthe origins of various
legal concepts,some consideritas a branch of intellectual history.

20th century historians have viewed legal historyin a more contextualized manner
morein line with the thinking of social historians. They have looked atlegal institutions as
complexsystems of rules, playersand symbolsand have seen these elements interact with
society to change, adapt, resistor promote certain aspects of civil society.

Such legal historianshave tended to analyze case histories from the parameters of
social science inquiry, using statistical methods, analyzing class distinctions among litigants,
petitioners and other players in various legal processes. By analyzing case outcomes, transaction
costs, number of settled cases they have begun an analysisof legal institutions, practices,
procedures and briefs that give us a more complex picture of law and society than the
study of jurisprudence, case law and civil codes can achieve.

Legal history s a discipline thatexamines events of the pastthat pertain to all facets
of the law. It includes analysis of particular laws, legal institutions, individualswho operate
in the legal system, and the effect of law on society.

U.S. legal history s a relatively new subtopicthatbegan to grow dramatically in the
1960s. Before the 1960s, legal history was confined mostly to biographies of famous lawyers and
judges and to technical analysis of particular areas of Substantive Law. In general, it was an
afterthought. Political historians referred to important U.S. Supreme Court cases, but there
was little in-depth analysis of topics such as Criminal Law, the law of Slavery, or the development
of the state and federal court systems. The study of U.S. legal history began with the work
of James Willard Hurst.

In 1950, Hurst published The Growth of American Law: The Law Makers, which
examined manytypes of historical sources in order to fashion a history of U.S. law.

J.Hurstwentbeyond the work of judges and courts to find materialaboutthe law in
constitutional conventions, legislatures, administrative agencies,and the bar.

Among his many other works, Hurst explored the relationship of law and the economy in
Law and Economic Growth: The Legal History of the Lumber Industry in Wisconsin, 1836-1915
(1964). In his scholarship, J.Hurst tried to integrate publiclaw (law created by government
bodies) with private law (law implemented through public courts to resolve individual
disputes). Legal historians who began researching and writing in the 1960s typically emphasized
one of these types of law. Lawrence M. Friedman emphasizedthe work of private law in A
History of American Law, first publishedin 1973. In this book Friedman examined, among
many topics, the law of contract, real property,and TORT.

Paul L. Murphyfocusedon publiclaw, writing a series of articlesand books relating
the U.S. Constitution to the social and cultural pressures of different historical periods.

In World War | and the Origin of Civil Liberties in the USA (1979), Murphy analyzed
the relationship between the USA' experience in war and developing interest in First
Amendment civil liberties.
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The field of legal history also benefited from the growth of social history in the
1960s. The issues of gender, race, and class became crucial to historians during the Vietnam War
period. Legal historians such as Kermit L. Hall have built on these issues, interweaving legal
history with social and cultural history to explain how law is both a reactive mechanism,
responding to public problems, and an active mechanism, shaping behavior through its
rulesand structure.

Hall's The Magic Mirror: Law in American History (1989) was the first major work to
synthesize twenty years of social and legal history research into an overview of U.S. law,
publicand private. Legal historians have looked at the role of law in U.S. history in several
disparate ways. Hurst and many other historians have seen the law as a means of enhancing
political and economic consensus. Their view is that law acts as a neutral party through
which conflicting interests work to achieve their own ends.

Other, more radical historians see law as a formal device for perpetuating the
domination of the ruling economic class. Their viewpoint emphasizes that law is not the
expression of neutral rules buta creature of power and politics.

Therefore, the law has hurtthose who lack power —including women, members of
racial minorities,and people who are poor.

The consensus and conflict models of legal historical analysis turn on their positions
concerningthe principle called the Rule of Law. This rule, on which all other legal rules are
based, has been a basic principle of Western culture since the 17th century.

It posits that all persons are equal before a neutral and impartial authority, regardless of
economic standing, gender, race, family connections, or political connections. Legal historians
produce scholarshipthat goes to the question of whether all personsreceive justice.

The field of legal history continues to grow, with historians now exploring every facet
of the law. History is no longer defined as just Supreme Court decisions or congressional
legislation. Historiansexaminethe inner workings of state courts, frontier law of the 19th
century, the role of law in slavery, criminallaw, legal bias against homosexuality,and more.

Active vocabulary

Legal, history, the role of law, legal bias, political connections, to hurt, public,
private, historians, the ruling economicclass, public problems, a creature of power and
politics, members of racial minorities, to be hurt by the law.



http://legal-dictionary.thefreedictionary.com/Vietnam+War
http://legal-dictionary.thefreedictionary.com/Rule+of+Law

AMERICAN COMMON LAW

The USA and most Commonwealth countries are heirs to the common law legal
tradition of English law. Certain practices traditionally allowed underEnglish common law
were expressly outlawed by the Constitution, such as bills of attainder and general search
warrants. Ascommon law courts, U.S. courts have inherited the principle of stare decisis.

American judges, like common law judges elsewhere, not only apply the law, they
also make the law, to the extent that their decisions in the cases before them become
precedent for decisions in future cases. The actual substance of English law was formally
"received" into the USA in several ways. First, all U.S. states except Louisiana have enacted
"reception statutes" which generally state that the common law of England (particularly
judge-made law) is the law of the state to the extent that it is not repugnant to domestic law or
indigenous conditions. Some reception statutes impose a specific cutoff date for reception,
such as the date of a colony's founding, while others are deliberately vague.

Thus, contemporary U.S. courts often cite pre-Revolution cases when discussing the
evolution of an ancient judge-made common law principle into its modern form, such as
the heightened duty of care traditionallyimposed upon common carriers.

Second, a small number of important British statutes in effect at the time of the
Revolution have been independently reenacted by U.S. states. Two examples that many
lawyers will recognize are the Statute of Frauds (still widely known in the U.S. by that
name) and the Statute of 13 Elizabeth (the ancestor of the Uniform Fraudulent Transfer
Act). Such English statutes are still regularly cited in contemporary American cases
interpreting their modern American descendants.

However, it is important to understand that despite the presence of reception statutes,
much of contemporary American common law has diverged significantly from English
common law. Thereasonis that although the courts of the various Commonwealth nations
are often influenced by each other's rulings, American courts rarely follow post-Revolution
Commonwealth rulings unless there is no American ruling on point, the facts and law at
issue are nearlyidentical,and the reasoningis strongly persuasive.

Early on, American courts, even after the Revolution, often did cite contemporary
English cases. This was because appellate decisionsfrom many American courts were not
regularly reported until the mid-19th century; lawyers and judges, as creatures of habit,
used English legal materials to fill the gap. But citations to English decisions gradually
disappeared duringthe 19th century as American courts developedtheirown principles to
resolve the legal problemsofthe American people.

The numberof published volumes of American reportssoaredfrom eighteenin 1810
to over 8,000 by 1910. By 1879 one of the delegates to the California constitutional
convention was already complaining: "Now, when we require them to state the reasons for
a decision, we do not mean they shall write a hundred pages of detail. We do not mean
that they shall include the small cases, and impose on the country all this fine judicial
literature, for the Lord knows we have got enough of that already." Today, in the words of
Stanford law professor Lawrence Friedman: "American cases rarely cite foreign materials.
Courts occasionally cite a British classic or two, a famousold case, or a nod to Blackstone; but
current British law almost never gets any mention." Foreign law has never been cited as
binding precedent, butas a reflection of the shared values of Anglo-American civilization.
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Active vocabulary

Contemporary, courts,common law judges, to outlaw, constitution, domesticlaw, to
require, reasons, decision, to impose, case, to cite, to include, binding precedent.

Task 1. Digest the information briefly in English.
Task 2. Explain the notion on federal law.

Federal law originates with the Constitution, which gives Congress the power to
enact statutes for certain limited purposes like regulating interstate commerce. The USA
Code is the official compilation and codification of the general and permanent federal
statutes. Many statutes give executive branch agencies the power to create regulations,
which are published in the Federal Register and codified into the Code of Federal Regulations.

Many lawsuits turn on the meaning of a federal statute or regulation, and judicial
interpretations of such meaningcarry legal force under the principle of stare decisis. During
the 18th and 19th centuries, federal law traditionally focused on areas where there was an
express grant of power to the federal government in the federal Constitution, like the
military, money, foreign affairs (international treaties), tariffs, intellectual property (specifically
patentsand copyrights),and mail.

Since the start of the 20th century, broad interpretations of the Commerce and
Spending Clauses of the Constitution have enabled federal law to expand into areas like
aviation, telecommunications, railroads, pharmaceuticals, antitrust,and trademarks.

In some areas, like aviation and railroads, the federal government has developed a
comprehensive scheme that preempts virtually all state law, while in others, like family law,
a relatively small number of federal statutes (generally covering interstate and international
situations) interacts with a much larger body of state law. In areas like antitrust, trademark,
and employment law, there are powerful laws at both the federal and state levels that
coexist with each other. In a handful of areas like insurance, Congress has enacted laws
expressly refusingtoregulatethem as long as the states have laws regulating them.

Task 3. Define the notion on statute.

The USA Code s the codification of federal statutory law. After the President signs a
bill into law (Congress enacts it over his veto), it is delivered to the Office of the Federal
Register (OFR) of the National Archives and Records Administration (NARA) where it is
assigned a law number, and prepared for publication as a slip law. Public laws, but not
private laws, are also given legal statutory citation by the OFR.

At the end of each session of Congress, the slip laws are compiled into bound
volumes called the USA Statutes at Large, and they are known as session laws.

The Statutes at Large present a chronological arrangement of the laws in the exact
order that they have been enacted. Publiclaws areincorporatedinto the USA Code, which
is a codification of all generaland permanentlaws of the USA.

The main edition is published every six years by the Office of the Law Revision
Counsel of the House of Representatives, and cumulative supplements are published
annually. The U.S. Code is arranged by subject matter, and it shows the present status of
laws that have been amendedon one or more occasions.

Task 4. Analyze the information, which is in the highlight, and use it in practice.
Task 5. Choose the keywords that best convey the gist of the information.
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Task 6. Render the score of the information briefly in English.

The Code of Federal Regulationsis the codification of federal administrative law.

Congress often enacts statutes that grant broad rulemaking authority to federal
agencies. Often, Congress is simply too gridlocked to draft detailed statutes that explain
how the agency should reactto every possible situation, or Congress believesthe agency's
technical specialists are best equipped to deal with particular factsituations as they arise.

Therefore, federal agencies are authorized to promulgate regulations.

Under the principle of Chevron deference, regulations normally carry the force of
law aslong as they are based on a reasonableinterpretation of the relevant statutes.

Regulations are adopted pursuantto the Administrative Procedure Act. Regulations
are firstproposedand publishedin the Federal Register and subject to a publiccomment
period. Eventually, after a period for public comment and revisions based on comments
received, a final version is published in the Federal Register.

The regulationsare codified and incorporatedinto the Code of Federal Regulations
(CFR) which is publishedonce a yearon a rollingschedule.

Besides regulations formally promulgated under the APA, federal agencies also
frequently promulgate an enormous amount of forms, manuals, policy statements, letters,
andrulings. These documents may be considered by a courtas persuasive authority as to
how a particular statute or regulation may be interpreted (knownas Skidmore deference),
butare notentitled to Chevron deference.

Task 7. Try to understand the notion.

Common law is the part of English law that is derived from custom and judicial
precedent rather than statutes. Compare with case law, statute law. Common law is the
system of law, which is based on judges' decisions and on custom rather than on written
laws.

Task 8. Analyze the information and make up the chartaboutit.

Activity

Events When Where Score



http://en.wikipedia.org/wiki/Code_of_Federal_Regulations
http://en.wikipedia.org/wiki/Administrative_law
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http://en.wikipedia.org/wiki/Chevron_U.S.A.,_Inc._v._Natural_Resources_Defense_Council,_Inc.
http://en.wikipedia.org/wiki/Administrative_Procedure_Act
http://en.wikipedia.org/wiki/Skidmore_v._Swift_%26_Co.

COMMON LAW & CASE LAW & PRECEDENT

Unlike the situation with the states, there is no plenary reception statute at the
federal level that continued the common law and thereby granted federal courts the power
to formulate legal precedent like their English predecessors. Federal courts are solely
creatures of the federal Constitutionand the federal Judiciary Acts.

However, it is universallyaccepted that the Founding Fathers of the USA, by vesting
"judicial power" into the Supreme Court and the inferior federal courts in Article Three of
the USA Constitution, thereby vested in them the implied judicial power of common law courts
to formulate persuasive precedent; this power was widely accepted, understood, and
recognized by the Founding Fathers at the time the Constitution was ratified.

Severallegal scholars have argued thatthe federal judicial power to decide "cases or
controversies" necessarily includes the power to decide the precedential effect of those
cases and controversies. The difficult questionis whether federal judicial powerextends to
formulating binding precedent through strictadherence to the rule of stare decisis.

This is where the act of deciding a case becomes a limited form of lawmaking in
itself, in thatan appellate court's rulings will thereby bind itself and lower courts in future
cases (and thereforealsoimpliedlybinds all persons within the court's jurisdiction).

Prior to a major change to federal court rules in 2007, about one-fifth of federal
appellate cases were published and thereby became binding precedents, while the rest
were unpublishedand bound only the parties to each case.

As federal judge Alex Kozinski has pointed out, binding precedent as we know it
todaysimply did notexist at the time the Constitution was framed. Judicial decisions were
not consistently, accurately, and faithfully reported on both sides of the Atlantic (reporters
often simply rewrote or failed to publish decisions which they disliked), and the United
Kingdom lacked a coherent court hierarchy priorto the end of the 19th century.

Furthermore, English judges in the 18th century subscribedto now-obsolete natural
law theories of law, by which law was believed to have an existence independent of what
individual judges said.Judges saw themselvesas merely declaring the law which had always
theoretically existed, and not as making the law. Therefore, a judge could reject another
judge's opinion as simply an incorrect statement of the law, in the way that scientists
regularly reject each other's conclusionsas incorrect statements of the laws of science.

In turn, accordingto Kozinski's analysis, the contemporaryrule of binding precedent
became possible in the U.S. in the nineteenth century only after the creation of a clear
court hierarchy (under the Judiciary Acts), and the beginning of regular verbatim publication of
U.S. appellate decisions by West Publishing.

The rule gradually developed, case-by-case, as an extension of the judiciary's public
policy of effective judicialadministration (efficiently exercise the judicial power).

The rule of precedentis generally justified today as a matter of public policy, first, as
a matter of fundamental fairness,and second, because in the absence of case law, it would
be completely unworkablefor every minorissuein every legal caseto be briefed, argued,
and decided from first principles (relevant statutes, constitutional provisions, and
underlying publicpolicies), which in turn would create hopeless inefficiency, instability,and
unpredictability,and thereby undermine the rule of law. Here is a typical exposition of that
publicpolicy in a 2008 majority opinion signed by Associate Justice Stephen Breyer.
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Justice Brandeis once observed that "in most matters it is more important that the
applicablerule of law be settled than that it be settled right".

To overturn a decision settling one such matter simply because we might believe
that decisionis no longer "right" would inevitably reflect a willingness to reconsider others.

That willingness could itself threaten to substitute disruption, confusion, and uncertainty
for necessary legal stability. We have not found here any factors that might overcome
these considerations. It is now sometimes possible, over time, for a line of precedents to
drift from the express language of any underlying statutory or constitutional texts until the
courts' decisions establish doctrinesthatwere not considered by the texts' drafters.

This trend has been strongly evident in federal substantive due process and Commerce
Clause decisions. Originalists and political conservatives, such as Associate Justice Antonin
Scalia have criticized this trend as anti-democratic.

Under the doctrine, there is no general federal common law. Although federal courts
can create federal commonlaw in the form of case law, such law mustbe linked one way or
another to the interpretation of a particular federal constitutional provision, statute, or
regulation (which in turn was enacted as part of the Constitution or after).

Federal courts lack the plenary power possessed by state courts to simply make up
law, which the latter areable to do in the absence of constitutional or statutory provisions
replacingthe common law. Onlyin a few narrow limited areas, like maritime law, has the
Constitution expressly authorized the continuation of English common law at the federal
level (in those areas federal courts can continue to make law as they see fit, subject to the
limitations of stare decisis). The other majorimplication of the Erie doctrineis that federal
courts cannotdictate the content of state law when thereis no federalissuein a case.

When hearingclaims under state law pursuant to diversity jurisdiction, federal trial
courts must apply the statutoryand decisional law of the state in which they sit, as if they
were a court of that state, even if they believe that the relevant state law is irrational or
just bad public policy. And under Erie, deference is one-way only: state courts are not
bound by federalinterpretationsof state law. Although judicialinterpretations of federal
law from the federal district and intermediate appellate courts hold great persuasive
weight, state courts are not boundto follow those interpretations.

Thereis only onefederal courtthat binds all state courts as to the interpretation of
federallaw and the federal Constitution: the U.S. Supreme Courtitself.

Active vocabulary

State law, federal interpretations of state law, to believe, state courts, to lack,
Constitution, maritime law, to authorize, federal courts, constitutional texts, decision, to
overturn, trends, implication, willingnessto reconsider.

Task 1. Render the contents of the message shortly in English.

Task 2. Analyze the information and use it in practice.

Task 3. Transfer the given information from the passages onto a table.

Activity

Event When Where Score
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The 50 American states are separate sovereigns, with their own state constitutions,
state governments, and state courts. All states have a legislative branch which enacts state
statutes, an executive branch that promulgates state regulations pursuant to statutory
authorization, and a judicial branch that applies, interprets, and occasionally overturns
both state statutes and regulations, as well as local ordinances. Theyretain plenary power
to make laws covering anything not preempted by the federal Constitution, federal
statutes, orinternational treaties ratified by the federal Senate.

Normally, state supremecourts are the final interpreters of state constitutions and
state law, unless theirinterpretationitself presents a federalissue,in which case a decision
may be appealed tothe U.S. Supreme Court by way of a petition for writ of certiorari.

State laws have dramatically diverged in the centuries since independence, to the
extent that the USA cannotbe regarded as onelegal system asto the majority of types of
law traditionallyunder state control, but mustbe regarded as 50 separate systems of tort,
family, property, contract, criminallaw, and so on.

Most cases are litigated in state courts and involve claims and defenses under state
laws. In a 2012 report, the National Center for State Courts' Court Statistics Project found
that state trial courts received 103.5 min. newly filed cases in 2010, which consisted of 56.3
min. trafficcases, 20.4 min. criminal cases, 19.0 min. civil cases, 5.9 mIn. domesticrelations
cases, and 1.9 min. juvenile cases. In 2010, state appellate courts received 272,795 new
cases. By way of comparison, all federal district courts in 2010 together received only about
282,000 new civil cases, 77,000 new criminal cases, and 1.5 miIn. bankruptcy cases, while
federalappellate courts received 56,000 new cases.

Active vocabulary

State Supreme Courts, cases, to find, tort law, family law, property law, contractlaw,
criminal law, to involve, claims, to receive, to regard, traditionally, understate control.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Explain the score of the local law.

States have delegated lawmaking powers to thousands of age ncies, townships,
counties, cities, and special districts. And all the state constitutions, statutes and
regulations (as well as all the ordinancesand regulations promulgated by local entities) are
subjectto judicial interpretation like their federal counterparts. Itis common for residents
of major U.S. metropolitanareas to live under six or more layers of special districts as well
as a town or city, a county or township (in addition to the federal and state governments).

Thus, at any given time, the average American citizen is subject to the rules and regulations
of several dozen differentagencies at the federal, state, and local levels, depending upon
one's currentlocation and behavior.

Task 3. Transfer the given information from the passages onto a table.

Activity

Event When Where Score
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CRIMINAL & CIVIL PROCEDURE

The law of criminal procedure in the USA consists of a massive overlay of federal
constitutional case law interwoven with the federal and state statutes that actually provide
the foundation for the creation and operation of law enforcement agencies and prison
systems as well as the proceedings in criminal trials.

Dueto the perennialinability of legislaturesin the U.S. to enact statutes that would
actually force law enforcement officers to respect the constitutional rights of criminal
suspects and convicts, the federal judiciary graduallydeveloped the exclusionary rule as a
method to enforce such rights. In turn, the exclusionary rule spawned a family of judge-
made remedies for the abuse of law enforcement powers, of which the most famous is
the Miranda warning. The writ of habeas corpus is often used by suspects and convicts to
challenge their detention, while the Civil Rights Act of 1871 and Bivens actions are used by
suspects to recover tort damages for police brutality.

The law of civil procedure governs process in all judicial proceedings involving lawsuits
between private parties. Traditional commonlaw pleadingwas replaced by code pleading
in 24 states after New York enacted the Field Code in 1850 and code pleading in turn was
subsequently replaced again in most states by modern notice pleading during the 20th
century. The old English division between common law and equity courts was abolished in
the federal courts by the adoption of the Federal Rules of Civil Procedure in 1938; it has
alsobeenindependently abolished by legislative acts in nearly all states.

The Delaware Court of Chancery is the most prominent of the small number of
remaining equity courts. 35 states have adopted rules of civil proceduremodeled after the
FRCP (includingrule numbers). However, in doing so, they had to make some modifications
to accountforthe fact that state courts have broad generaljurisdiction while federal courts
have relatively limited jurisdiction.

New York, lllinois, and California are the most significant states that have not adopted
the FRCP. Furthermore, all three states continue to maintain mostof their civil procedure
laws in the form of codified statutes enacted by the state legislature, as opposed to court
rules promulgated by the state supreme court, on the ground that the latter are
undemocratic. But certain key portions of their civil procedure laws have been modified by
their legislatures to bring them closer to federal civil procedure.

Generally, American civil procedure has several notable features, including extensive
pretrial discovery, heavy reliance on live testimony obtained at deposition or elicited in
front of a jury, and aggressive pretrial "law and motion" practice designed to result in a
pretrial disposition (thatis, summaryjudgment) or a settlement.

U.S. courts pioneered the concept of the opt-outclass action, by which the burden
falls on class members to notify the court that they do not wish to be bound by the
judgment, as opposedto opt-in class actions, where class members mustjoininto the class.
Another uniquefeatureisthe so-called American Rule under which parties generally bear
their own attorneys'fees (as opposedto the English Rule of "loser pays"), though American
legislators and courts have carved out numerous exceptions.

Active vocabulary

Law of civil procedure, to govern, process, notable features, to obtain, aggressive
pretrial, practice, at deposition, settlement, to modify, elicited, concept.
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Task 1. Provide short description of sky events in the form of notes.

Civil procedure, courts, concept of the opt-outclass action, summary judgment, legislatures,
to promulgate, to enact, to replace, legislators, to provide, foundation, creation, operation
of law, adoption, federal rules.

Task 2. Answer the questions.

1. What does the law of criminal procedurein the USA consists of? 2. What do state
statutes provide? 3. Whatdoes the federal judiciary graduallydevelop? 4. What does the
exclusionary rule do in turn? 5. What is the most famous? 6. How is the writ of habeas
corpus often used? 7. How are the Civil Rights Act of 1871 and Bivens actions used? 8.
Whatgoverns processin all judicial proceedings involving lawsuits between private parties?
9. Whe was traditional common law pleading replaced by code pleadingin 24 states? 10.
What was subsequently replaced again in most states by modern notice pleading during
the 20th century? 11. What was abolished in the federal courts by the adoption of
the Federal Rules of Civil Procedure in 1938? 12. Where has it also been independently
abolished by legislative acts? 13. What is the most prominent of the small number of
remaining equity courts? 14. How many states have adopted rules of civil procedure
modeled after the FRCP? 15. What states have not adopted the FRCP? 16. What kind of
notable features does American civil procedure have?

Constitution

Judicial branch Executive branch

Executive
orders

Precedents I

Those who are
governed
(people,
corporations)
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Substantive law comprises the actual "substance" of the law; that is, the law that
defineslegally enforceablerights and duties, and what wrongful actsamountto violations
of those rights and duties. Because substantive law by definition is enormous, the following
summary briefly covers only a few highlights of each of the major components of American
substantivelaw.

Criminal law involves the prosecution by the state of wrongful acts which are
consideredto be so serious thatthey are a breach of the sovereign's peace (and cannot be
deterred or remedied by mere lawsuits between private parties). Generally, crimes can
resultin incarceration, buttorts cannot.

The majority of the crimes committed in the USA are prosecuted and punished at
the state level. Federal criminal law focuses on areas specifically relevant to the federal
governmentlike evading payment of federalincome tax, mail theft, or physical attacks on
federal officials, as well as interstate crimes like drug traffickingand wire fraud.

All states have somewhat similar laws in regard to "higher crimes" (or felonies), such
as murder and rape, although penalties for these crimes may vary from state to state. Capital
punishmentis permitted in some states but not others. Three strikes laws in certain states
impose harsh penalties on repeat offenders.

Some states distinguish between two levels: felonies and misdemeanors (minor
crimes). Generally, most felony convictions result in lengthy prison sentences as well as
subsequentprobation, large fines, and orders to pay restitution directly to victims; while
misdemeanorsmay lead to a yearor less in jail and a substantial fine.

To simplify the prosecution of traffic violations and other relatively minor crimes,
some states have added a third level, infractions. These mayresultin finesand sometimes
the loss of one's driver's license, but no jail time.For public welfare offenses where the state is
punishing merely risky (as opposed to injurious) behavior, there is significant diversity across
the various states. Punishments fordrunk driving varied greatly prior to 1990.

State laws dealing with drug crimes still vary widely, with some states treating
possessionof smallamounts of drugs as a misdemeanor offenseorasa medical issue and
others categorizingthe same offense as a serious felony.

Active vocabulary

States, penalties, felonies, misdemeanors, prison sentences,victims, fines, to pay
restitution, in jail, minor crimes, traffic violations, prosecution, driver's license, behavior,
drugcrimes, misdemeanor offense, medical issue.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text and pick up the essential details in the form of quick notes.
Task 4. Analyze the information and make up the chart about it.

Activity

Definitions When Where Score
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Civil law and
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COMMON LAW

Common law and equity (legal concept) are systems of law whose sources are the
decisions in cases by judges. In addition, every system will have a legislature that passes
new laws and statutes. The relationships between statutes and judicial decisions can be
complex. Insome jurisdictions, such statutes may overrule judicial decisions or codify the
topic covered by several contradictory or ambiguous decisions. In some jurisdictions,
judicial decisions may decide whether the jurisdiction's constitution allowed a particular
statute or statutory provision to be made or what meaning is contained within the statutory
provisions. Statutes were allowed to be made by the government.

Common law developed in England, influenced by Anglo-Saxon law and to a much
lesser extent by the Norman conquest of England, which introduced legal concepts from Norman
law, which, in turn, had its origins in Salic law.

Common law was later inherited by the Commonwealth of Nations, and almost every
former colony of the British Empire has adoptedit (Malta being an exception).

The doctrine of stare decisis, also known as case law or precedent by courts, is the
major difference to codified civil law systems. Common law is currently in practice
in Ireland, most of the United Kingdom (England & Wales & Northern Ireland), Australia, New
Zealand, Bangladesh, India (excluding Goa), Pakistan, South Africa, Canada (excluding Quebec),
HongKong, the USA (on a state level excluding Louisiana),and many other places.

In addition to these countries, several others have adaptedthe common law system
into a mixed system. Nigeria operates largely on a common law system, but incorporates
religious law.

In the European Union, the Court of Justice takes an approach mixingcivil law (based
on the treaties) with an attachment to the importance of case law. One of the most
fundamental documents to shape common law is the English Magna Carta, which placed
limits on the power of the English Kings. It served as a kind of medieval bill of rights for the
aristocracy and the judiciary who developed the law.
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CONTRACT & TORT LAW

Contract law covers obligations established by agreement (express or implied) between
private parties. Generally, contract law in transactions involving the sale of goods has
become highly standardized nationwide as a result of the widespread adoption of the
Uniform Commercial Code.

However, there is still significant diversity in the interpretation of other kinds of
contracts, dependinguponthe extentto which a given state has codified its common law of
contracts or adopted portionsof the Restatement (Second) of Contracts.

Parties are permitted to agree to arbitrate disputes arising from their contracts.
Under the Federal Arbitration Act (which has beeninterpreted to cover all contracts arising
under federal or state law), arbitration clausesare generally enforceable unless the party
resisting arbitration can show unconscionability or fraud or something else which undermines
the entire contract.

Tort law generally covers any civil action between private parties arising from
wrongful acts whichamountto a breach of general obligationsimposed by law and not by
contract.Tort law covers the entire imaginable spectrum of wrongs which humans can
inflict upon each other, and of course, partially overlaps with wrongs also punishable by
criminal law.

Although the American Law Institute has attempted to standardizetort law through
the development of several versions of the Restatement of Torts, many states havechosen
to adoptonly certain sections of the Restatements and to reject others. Thus, because of its
immense size and diversity, American tortlaw cannotbe easily summarized.

For example, a few jurisdictions allow actions for negligent infliction of emotional
distress evenin the absence of physical injury to the plaintiff, but most do not.

For any particular tort, states differ on the causes of action, types and scope of
remedies, statutes of limitations, and the amount of specificity with whichone must plead
the cause. With practically any aspect of tort law, there is a "majority rule" adhered to by
most states, and one or more "minority rules". Notably, the most broadly influential
innovation of 20th-century American tort law was the rule of strict liability for defective
products, which originated with judicial glosses on the law of warranty.

Outsidethe U.S., the rule was adopted by the European EconomicCommunityin the
Product Liability Directive of July 1985 by AustraliainJuly 1992 and by Japanin June 1994.

By the 1990s, the avalanche of American cases had become so complicated that
another restatement was needed, which occurred with the 1997 publication of the Restatement
(Third) of Torts: Products Liability.

Active vocabulary

Legal Fictions, to base, matter of public policy, landmark case, strict liability, states,
to differ, statutes of limitations, scope of remedies, tort law.

Task 1. Analyze the information and make up the chart about it.

Activity

Definitions When Where Score
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RELIGIOUS LAW

Religious law refers to the notion of a religious system or documentbeing used as a
legal source, though the methodology used varies. The use of Jewish and Halakha for public
law has a static and unalterable quality, precludingamendment throughlegislative acts of
government or development through judicial precedent; Christian Canon law is more
similarto civil law in its use of codes; and Islamic Sharia law is based on legal precedentand
reasoning by analogy, andis thus considered similarto common law.

The main kinds of religious law are Sharia in Islam, Halakha in Judaism, and canon
law in some Christian groups.In some cases these areintended purelyas individual moral
guidance, whereas in other cases they are intended and may be used as the basis for a
country's legal system. The latter was particularlycommonduringthe Middle Ages.

The Halakhais followed by orthodox and conservative Jews in both ecclesiastical and
civil relations. No country is fully governed by Halakha, but two Jewish people may decide,
because of personal belief, to have a dispute heard by a Jewish court,and be bound by its
rulings. The Islamiclegal system of Sharia (Islamiclaw) and Figh (Islamic jurisprudence) is
the most widely used religious law, and one of the three mostcommon legal systemsin the
world alongside common law and civil law. It is based on both divine law, derived from
the Qur'anand Sunnah, and the rulings of Ulema (jurists), who used the methods of I|jma
(consensus), Qiyas (analogical deduction), ljtihad (research) and Urf (common practice) to derive
Fatma (legal opinions).

An Ulema was required to qualify for an /jazah (legal doctorate) at a Madrasa (law
school/ college) before they could issue Fatwa. During the Islamic Golden Age, classical
Islamiclaw may have had an influence on the development of common law and several civil
law institutions. Sharia law governs a number of Islamiccountries, including Saudi Arabia
and Iran, though most countries use Sharialaw only as a supplement to nationallaw. It can
relate to all aspects of civil law, including property rights, contracts or publiclaw.

Civil law & Canon law

Canonlawis not divine law, properly speaking, becauseitis not foundin revelation.
Instead, it is seen as human law inspired by the word of God and applying the demands of
that revelation to the actual situation of the church. Canon law regulates the internal
ordering of the Catholic Church, the Eastern Orthodox Church and the Anglican
Communion. Canon lawis amended and adapted by the legislative authority of the church,
such as councils of bishops, individual bishops for their respective sees, the Pope for the
entire CatholicChurch, and the British Parliamentforthe Church of England.

Perceptions

Despite the usefulness of different classifications, every legal system has its own
individual identity. Below are groups of legal systems, categorised by their geography.

Click the "expand"buttonson the right for the lists of countries. Some studies show
that ethnic minorities are more likely to feel that the legal system within their particular
jurisdictionis unfairand unjust. People with mental health issues, particularly young ones
are also likely to have a low opinion of the justice system.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.
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THE USA CONSTITUTION

The law of the USA comprises many levels of codified and uncodified forms of law, of
which the most important is the USA Constitution, the foundation of the federal government of
the USA. The Constitutionsets out the boundaries of federal law, which consists of Acts of
Congress, treaties ratified by the Senate, regulations promulgated by the executive branch,
and case law originatingfrom the federal judiciary. The USA Code is the official compilation
and codification of generaland permanent federal statutory law.

Federal law and treaties, so long as they are in accordance with the Constitution,
preempt conflicting state and territoriallaws in the 50 U.S. statesand in the territories.

However, the scope of federal preemption is limited because the scope of federal
power is not universal. In the dual-sovereignsystem of American federalism (actually
tripartite because of the presence of Indian reservations), states are the plenary sovereigns,
each with their own constitution, while the federal sovereign possesses only the limited
supreme authority enumerated in the Constitution.

Indeed, states may grant their citizens broader rightsthanthe federal Constitution
as longasthey do notinfringe on anyfederal constitutional rights.

Thus, most U.S. law (especially the actual "living law" of contract, tort, property,
criminal, family law experienced by the majority of citizens on a day-to-day basis) consists
primarily of state law, which can and does vary greatly from one state to the next.

At both the federal and state levels, with the exception of the state of Louisiana, the
law of the USA is largely derived from the common law system of English law, which was in
force at the time of the American RevolutionaryWar. However, American law has diverged
greatly from its English ancestor both in terms of substance and procedure,*® and has
incorporated a number of civil law innovations.

Sources of law

In the USA, the law is derived from five sources: constitutional law, statutory law,
treaties, administrative regulations, and the common law (which includes case law).

Constitutionality

Where Congressenacts a statute that conflicts with the Constitution, state or federal
courts may find that law unconstitutional and declareitinvalid. Notably, a statute does not
disappear automatically merely because it has been found unconstitutional; it must be
deleted by a subsequent statute. Many federal and state statutes have remained on the
books for decades after they were ruled to be unconstitutional.

Under the principle of stare decisis, no sensible lower court will enforce an unconstitutional
statute, and any courtthat does so will be reversed by the Supreme Court. Conversely, any
court that refuses to enforce a constitutional statute (where such constitutionality has
been expressly establishedin prior cases) will risk reversal by the Supreme Court.

American common law

The USA and most Commonwealth countries are heirs to the common law legal
tradition of English law. Certain practices traditionally allowed underEnglish common law
were expressly outlawed by the Constitution, such as bills of attainder and general search
warrants. Ascommon law courts, U.S. courts have inherited the principle of stare decisis. American
judges, like common law judges elsewhere, not only apply the law.
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They make the law, to the extent that their decisions in the cases before them
become precedentfor decisionsin future cases.

The actual substance of English law was formally "received" into the USA in several
ways. First, all U.S. states except Louisiana have enacted "reception statutes" which
generally state that the common law of England (particularly judge-madelaw)is the law of
the state to the extent thatit is notrepugnantto domesticlaw or indigenous conditions.

Some reception statutes impose a specific cutoff date for reception, such as the date
of a colony's founding, while others are deliberately vague. Thus, contemporary U.S. courts
often cite pre-Revolution cases when discussing the evolution of an ancient judge-made
common law principle into its modern form, such as the heightened duty of care traditionally
imposed uponcommoncarriers.

Second, a small number of important British statutes in effect at the time of the
Revolution have been independently reenacted by U.S. states. Two examples that many
lawyers will recognize are the Statute of Frauds (still widely known in the U.S. by that
name) and the Statute of 13 Elizabeth (the ancestor of the Uniform Fraudulent Transfer
Act). Such English statutes are still regularly cited in contemporary American cases
interpreting their modern Americandescendants. However, it isimportant to understand
that despite the presence of reception statutes, much of contemporary American common
law has diverged significantly from English common law.

The reason is that although the courts of the various Commonwealth nations are
influenced by each other's rulings, American courts follow post-Revolution Commonwealth
rulings unless there is no American ruling on point, the facts and law at issue are nearly
identical, and the reasoning is strongly persuasive. Early on, American courts, even after
the Revolution, often did cite contemporary English cases.

This was because appellate decisions from many American courts were not regularly
reported until the mid-19th century; lawyers and judges, as creatures of habit, used English
legal materials to fill the gap. But citations to English decisions gradually disappeared
duringthe 19th century as American courts developedtheirown principles to resolve the
legal problems of the American people. The number of published volumes of American
reports soared from eighteenin 1810 to over 8,000 by 1910.

By 1879 one of the delegates to the California constitutional convention was already
complaining: "Now, when we require them to state the reasons for a decision, we do not
mean they shall write a hundred pages of detail. We [do] not mean thatthey shall include
the small cases, and impose on the country all this fine judicial literature, for the Lord
knows we have got enough of that already."

Today, in the words of Stanford law professor Lawrence Friedman: "American cases
rarely cite foreign materials. Courts occasionally cite a British classic or two, a famousold
case, or a nod to Blackstone; but current British law almost never gets any mention."

Foreign law has never been cited as binding precedent, but as a reflection of the
shared values of Anglo-American civilization or even Western civilization in general.

Federal law

Federal law originates with the Constitution, which gives Congress the power to enact
statutes for certain limited purposes like regulatinginterstate commerce. The USA Codeis the
official compilation and codification of the general and permanentfederal statutes.
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Many statutes give executive branch agencies the power to create regulations, which
are published in the Federal Register and codified into the Code of Federal Regulations.

Regulations generally carry the force of law under the Chevron doctrine. Many lawsuits
turnon the meaningof a federal statute or regulation, and judicial interpretations of such
meaningcarry legal force under the principle of stare decisis.

Duringthe 18th and 19th centuries, federal law traditionally focused on areas where
there was an express grant of power to the federal government in the federal Constitution, like
the military, money, foreign relations (especially international treaties), tariffs, intellectual
property (parents & copyrights), mail.

Since the start of the 20th century, broad interpretations of the Commerce and
Spending Clauses of the Constitution have enabled federal law to expand into areas like
aviation, telecommunications, railroads, pharmaceuticals, antitrust, and trademarks.

In some areas, like aviation and railroads, the federal government has developed a
comprehensive schemethat preemptsvirtually all state law, while in others, like family law,
a relatively small number of federal statutes (generally covering interstate and international
situations) interacts with a much larger body of state law. In areas like antitrust, trademark,
and employment law, there are powerful laws at both the federal and state levels that
coexist with each other. In a handful of areas like insurance, Congress has enacted laws
expressly refusingto regulatethem as long as the states have laws regulatingthem.

Statutes

After the President signs a bill into law (or Congress enacts it over his veto), it is
delivered to the Office of the Federal Register (OFR) of the National Archives and Records
Administration (NARA) where it is assigned alaw number,and preparedfor publication as
a slip law. Public laws, but not private laws, are given legal statutory citation by the OFR.

At the end of each session of Congress, the slip laws are compiled into bound
volumes called the USA Statutes at Large, and they are known as session laws. The Statutes
at Large presenta chronological arrangement of the laws in the exact order that they have
been enacted. Publiclaws areincorporatedinto the USA Code, which is a codification of all
general and permanent laws of the USA. The main edition is published every six years by
the Office of the Law Revision Counsel of the House of Representatives, and cumulative
supplements are published annually. The U.S. Code is arranged by subject matter, and it
shows the presentstatus of laws (with amendments alreadyincorporated in the text) that
have been amended on one or more occasions.

Regulations

Congress often enacts statutes that grant broad rulemaking authority to federal agencies.

Often, Congressis simply too gridlocked to draftdetailed statutes that explain how
the agency should react to every possible situation, or Congress believes the agency's technical
specialists are best equippedto deal with particular factsituations as they arise.

Therefore, federal agencies are authorized to promulgate regulations. Under the
principle of Chevron deference, regulations normally carry the force of law as long as they
are based onareasonableinterpretation of the relevant statutes.

Regulations are adopted pursuantto the Administrative Procedure Act (APA).

Regulations are first proposed and publishedin the Federal Register (FR or Fed. Reg.)
and subject to a publiccomment period.
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COMMON LAW & CASE LAW & PRECEDENT

Eventually, after a period for public comment and revisions based on comments received,
a final version is published in the Federal Register. The regulations are codified and
incorporated into the Code of Federal Regulations (CFR) which is publishedoncea yearon a
rollingschedule. Besides regulationsformally promulgated underthe APA, federal agencies
frequently promulgate an enormous amount of forms, manuals, policy statements, letters, and
rulings. These documents may be considered by a court as persuasive authority as to how a
particular statute or regulation may be interpreted (known as Skidmore deference), butarenot
entitled to Chevron defence.

Unlike the situation with the states, there is no plenary reception statute at the
federallevel that continued the common law and thereby granted federal courts the power
to formulate legal precedentlike their English predecessors. Federal courts are solely
creatures of the federal Constitutionand the federal Judiciary Acts.

However, it is universallyaccepted that the Founding Fathers of the USA, by vesting
"judicial power" into the Supreme Court and the inferior federal courts in Article Three of
the USA Constitution, thereby vested in them the implied judicial power of common law
courts to formulate persuasive precedent; this power was widely accepted, understood,
and recognized by the Founding Fathers at the time the Constitution was ratified.

Severallegal scholars have argued that the federal judicial power to decide "cases or
controversies" necessarily includes the power to decide the precedential effect of those
cases and controversies. The difficult question is whether federal judicial power extends to
formulating binding precedent through strictadherence to the rule of stare decisis. This is
where the act of decidinga case becomes a limited form of lawmakingin itself.

In thatan appellate court's rulings will thereby bind itself and lower courts in future
cases (impliedly binds all persons within the court's jurisdiction). Prior to a majorchange to
federal courtrulesin 2007, about one-fifth of federal appellate cases were published and
thereby became binding precedents, while the rest were unpublishedand bound only the
parties to each case. As federal judge Alex Kozinski has pointed out, binding precedent as
we know it today simply did not exist at the time the Constitution was framed.

Judicial decisions were not consistently, accurately, and faithfully reported on both
sides of the Atlantic (reporters often simply rewrote or failed to publish decisions which
they disliked),and the United Kingdom lacked a coherentcourthierarchy prior to the end
of the 19th century. Furthermore, English judges in the 18th century subscribed to now-
obsolete natural law theories of law, by which law was believed to have an existence
independent of whatindividual judges said.Judges saw themselves as merely declaring the
law which had always theoretically existed, and notas making the law.

Therefore, a judge could reject another judge's opinion as simply an incorrect statement of
the law, in the way that scientists regularly reject each other's conclusions as incorrect
statements of the laws of science. In turn, according to Kozinski's analysis, the contemporary
rule of binding precedentbecame possible inthe U.S. in the nineteenth century only after
the creation of a clear court hierarchy (under the Judiciary Acts), the beginning of regular
verbatim publication of U.S. appellate decisionsby West Publishing.

The rule gradually developed, case-by-case, as an extension of the judiciary's public
policy of effective judicialadministration (to efficiently exercise the judicial power).

24


https://en.wikipedia.org/wiki/Skidmore_v._Swift_%26_Co.
https://en.wikipedia.org/wiki/Legal_precedent
https://en.wikipedia.org/wiki/Founding_Fathers_of_the_United_States
https://en.wikipedia.org/wiki/Article_Three_of_the_United_States_Constitution
https://en.wikipedia.org/wiki/Article_Three_of_the_United_States_Constitution
https://en.wikipedia.org/wiki/Persuasive_precedent
https://en.wikipedia.org/wiki/Case_or_Controversy_Clause
https://en.wikipedia.org/wiki/Case_or_Controversy_Clause
https://en.wikipedia.org/wiki/Binding_precedent
https://en.wikipedia.org/wiki/Alex_Kozinski
https://en.wikipedia.org/wiki/Natural_law
https://en.wikipedia.org/wiki/Judiciary_Act_(disambiguation)
https://en.wikipedia.org/wiki/Thomson_West
https://en.wikipedia.org/wiki/Public_policy
https://en.wikipedia.org/wiki/Public_policy

The rule of precedentis generally justified today as a matter of publicpolicy, first, as
a matter of fundamental fairness,and second, because in the absence of case law, it would
be completely unworkablefor every minorissuein every legal caseto be briefed, argued,
and decided from first principles (such as relevant statutes, constitutional provisions, and
underlying public policies), which in turn would create hopeless inefficiency, instability,and
unpredictability, and thereby undermine the rule of law. Here is a typical exposition of that
public policy in a 2008 majority opinion signed by Associate Justice Stephen Breyer:

Justice Brandeis once observed that "in most matters it is more important that the
applicablerule of law be settled than that it be settled right". Burnetv. Coronado Oil & Gas
Co. To overturn a decision settling one such matter simply because we might believe that
decisionis nolonger "right" would inevitably reflect a willingness to reconsider others.

And that willingness could itself threaten to substitute disruption, confusion, and
uncertainty for necessary legal stability. We have not found here any factors that might
overcome these considerations.

It is now sometimes possible, over time, for a line of precedents to drift from the
express language of any underlying statutory or constitutional texts until the courts'
decisions establishdoctrines that were not considered by the texts' drafters. Thistrend has
been strongly evidentin federal substantivedue process and Commerce Clause decisions.

Originalists and political conservatives, such as Associate Justice Antonin Scalia have
criticized this trend as anti-democratic. Under the doctrine of Erie Railroad Co. v.
Tompkins (1938), there is no general federal common law. Although federal courts can
create federal common law in the form of case law, such law must be linked one way or
another to the interpretation of a particular federal constitutional provision, statute, or
regulation (enacted as part of the Constitution or after).

Federal courts lack the plenary power possessed by state courts to simply make up
law, which the latter are able to do in the absence of constitutional or statutory provisions
replacingthe common law.

Onlyin a few narrowlimited areas, like maritime law, has the Constitution expressly
authorized the continuation of English common law at the federal level (meaning that in
those areas federal courts can continue to make law as they see fit, subject to the
limitations of stare decisis). The other major implication of the Erie doctrineis that federal
courts cannotdictate the content of state law when thereis no federalissue (and thus no
federal supremacyissue)ina case.

When hearingclaims under state law pursuantto diversity jurisdiction, federal trial
courts mustapply the statutory and decisional law of the state in which they sit, as if they
were a court of that state, even if they believe that the relevant state law is irrational or
just bad public policy. And under Erie, deference is one-way only: state courts are not
bound by federalinterpretations of state law. Although judicialinterpretations of federal
law from the federal district and intermediate appellate courts hold great persuasive weight,
state courts are not bound to follow those interpretations. Thereisonlyone federal court
that binds all state courts as to the interpretation of federal law and the federal Constitution: the
U.S. Supreme Courtitself.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Read the text and pick up the essential details in the form of quick notes.
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LOCAL LAW

States have delegated lawmaking powers to thousands of agencies, townships,
counties, cities, and special districts. All the state constitutions, statutes and regulations (as
well as all the ordinances and regulations promulgated by local entities) are subject to
judicialinterpretation like their federal counterparts.

It is common forresidentsof major U.S. metropolitan areasto live under sixor more
layers of special districts as well as a town or city, and a county or township (in addition to
the federaland state governments). Thus, at any given time, the average American citizen
is subject to the rules and regulations of several dozen different agencies at the federal, state,
and local levels, dependingupon one'scurrentlocation and behavior.

American lawyers draw a fundamental distinction between procedural law (which
controlsthe procedure followed by courts and parties to legal cases) and substantive law
(the actual substance, or principles of law, which is what most people think of as law).

Criminal law & Procedure

Criminal law involves the prosecution by the state of wrongful acts which are
considered to be so serious that they are a breach of the sovereign's peace (cannot be
deterred or remedied by mere lawsuits between private parties). Generally, crimes can
resultin incarceration, buttorts (cannot. The majority of the crimes committed in the USA
are prosecuted and punished at the state level.

Federal criminal law focuses on areas specifically relevant to the federal government
like evading payment of federal income tax, mail theft, or physical attacks on federal
officials, as well asinterstate crimes like drugtraffickingand wire fraud.

All states have somewhatsimilarlaws in regard to "higher crimes" (or felonies), such
as murder and rape, although penalties for these crimes may vary from state to state. Capital
punishmentis permitted in some states but not others.

Three strikes laws in certain states impose harsh penalties on repeat offenders. Some
states distinguish between two levels: felonies and misdemeanors (minor crimes). Generally,
most felony convictions result in lengthy prison sentences as well as subsequent probation,
large fines,and orders to pay restitution directly to victims; while misdemeanors may lead
to ayearorlessin jail and a substantial fine. To simplify the prosecution of trafficviolations
and other relatively minor crimes, some states have added a third level, infractions. These
may resultin finesand sometimes the loss of one's driver's license, but no jail time.

For publicwelfare offenses where the state is punishing merelyrisky (asopposed to
injurious) behavior, there is significant diversity across the various states.

Punishmentsfordrunk driving varied greatly prior to 1990. State laws dealingwithdrug
crimes still vary widely, with some states treating possession of smallamountsofdrugsas a
misdemeanor offense or as a medicalissue and others categorizingthe same offense as a
serious felony. The law of criminal procedure in the USA consists of a massive overlay of
federal constitutional case law interwoven with the federal and state statutes that actually
provide the foundation for the creation and operation of law enforcement agencies and
prison systems as well as the proceedingsin criminal trials. Due to the perennialinability of
legislaturesinthe U.S. to enact statutes that would actually force law enforcement officers
to respectthe constitutional rights of criminal suspects and convicts. The federal judiciary
gradually developed the exclusionaryrule as a method to enforce such rights.
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In turn, the exclusionary rule spawned a family of judge-made remedies for the abuse of
law enforcement powers, of which the mostfamousis the Miranda warning.

The writ of habeas corpus is often used by suspects and convicts to challenge their
detention, while the Civil Rights Act of 1871 and Bivens actions are used by suspects to
recover tort damages for police brutality.

Civil Procedure

The law of civil procedure governs process in all judicial proceedings involving lawsuits
between private parties. Traditional commonlaw pleadingwas replaced by code pleading
in 24 states after New York enacted the Field Code in 1850 and code pleading in turn was
subsequently replaced again in most states by modern notice pleading during the 20th
century. The old English division between common law and equity courts was abolished in
the federal courts by the adoption of the Federal Rules of Civil Procedure in 1938; it has
alsobeenindependently abolished by legislative acts in nearly all states.

The Delaware Court of Chancery is the most prominent of the small number of
remaining equity courts. 35 states have adopted rules of civil proceduremodeled after the
FRCP (includingrule numbers). However, in doing so, they had to make some modifications
to accountforthe fact that state courts have broad general jurisdiction while federal courts
have relatively limited jurisdiction.

New York, llinois, and California are the most significant states that have not adopted
the FRCP. Furthermore, all three states continue to maintain most of their civil procedure
laws in the form of codified statutes enacted by the state legislature, as opposed to court
rules promulgated by the state supreme court, on the ground that the latter are undemocratic.

But certain key portions of their civil procedure laws have been modified by their
legislatures to bringthem closer to federal civil procedure.

Generally, American civil procedure has several notable features, including extensive
pretrial discovery, heavy reliance on live testimony obtained at deposition or elicited in
front of a jury, and aggressive pretrial "law and motion" practice designed to resultin a
pretrial disposition (summaryjudgment) or a settlement.

U.S. courts pioneeredthe concept of the opt-out class action, by which the burden
falls on class members to notify the court that they do not wish to be bound by the
judgment, as opposedto opt-in class actions, where class members mustjoininto the class.

Anotheruniquefeatureis the so-called American Rule under which parties generally
bear their own attorneys' fees (as opposed to the English Rule of "loser pays"), though
American legislatorsand courts have carved out numerousexceptions.

USA Judicial Map



https://en.wikipedia.org/wiki/Miranda_warning
https://en.wikipedia.org/wiki/Habeas_corpus
https://en.wikipedia.org/wiki/Civil_Rights_Act_of_1871
https://en.wikipedia.org/wiki/Bivens_v._Six_Unknown_Named_Agents
https://en.wikipedia.org/wiki/Civil_procedure
https://en.wikipedia.org/wiki/Pleading
https://en.wikipedia.org/wiki/Field_Code
https://en.wikipedia.org/wiki/Equity_(law)
https://en.wikipedia.org/wiki/Federal_Rules_of_Civil_Procedure
https://en.wikipedia.org/wiki/Delaware_Court_of_Chancery
https://en.wikipedia.org/wiki/Discovery_(law)
https://en.wikipedia.org/wiki/Deposition_(law)
https://en.wikipedia.org/wiki/Jury
https://en.wikipedia.org/wiki/Summary_judgment
https://en.wikipedia.org/wiki/Class_action
https://en.wikipedia.org/wiki/American_rule_(attorney%27s_fees)
https://en.wikipedia.org/wiki/English_Rule

TORT LAW

Torts, sometimescalled delicts, are civil wrongs. To have acted tortiously, one must
have breached a duty to another person, or infringed some pre-existing legal right. A simple
example mightbe accidentally hitting someone with a cricket ball.

Under the law of negligence, the mostcommon form of tort, the injured party could
potentially claim compensationfor their injuries from the party responsible.

Lord Atkin said, the liability for negligence is no doubtbased upon a general public
sentimentof moral wrongdoing for which the offender must pay.

The rule that you are to love your neighbour becomes in law, you must not injure
your neighbour; and the lawyer's question, Who is my neighbour receives a restricted
reply. You must take reasonable care to avoid acts or omissions which you can reasonably
foresee would be likely to injure your neighbour.

The example of tort might be a neighbour making excessively loud noises with
machinery on his property. Undera nuisance claim the noise could be stopped.

Torts can alsoinvolve intentional acts, such as assault, battery ortrespass.

A better known tort is defamation, which occurs, for example, when a newspaper
makes unsupportable allegations that damage a politician's reputation. More infamous are
economic torts, which form the basis of labour law in some countries by making trade
unions liable for strikes, when statute does not provide immunity.

The Restatement (Second) of Torts, a highly influential restatement of USA tort law.

Tort law generally covers any civil action between private parties arising from wrongful
acts whichamountto a breach of general obligationsimposed by law and not by contract.

Tortlaw covers the entireimaginable spectrum of wrongs whichhumans can inflict
upon each other, and of course, partially overlaps with wrongs also punishable by criminal
law. Although the American Law Institute has attempted to standardize tort law through
the development of several versions of the Restatement of Torts, many states have chosen
to adoptonly certain sections of the Restatements and to reject others. Thus, because of its
immense size and diversity, American tortlaw cannot be easily summarized.

A few jurisdictions allow actions for negligentinfliction of emotional distress even in
the absence of physical injury to the plaintiff, but most do not. For any particular tort,
states differ on the causes of action, types and scope of remedies, statutes of limitations,
and the amount of specificity with which one must plead the cause.

With practicallyany aspect of tort law, thereis a "majorityrule" adhered to by most
states, and one or more "minority rules".

Notably, the most broadlyinfluential innovation of 20th-century American tort law
was the rule of strict liability for defective products, which originated with judicial glosses
on the law of warranty. In 1963, Roger J. Traynor of the Supreme Court of California threw
away legal fictionsbased on warranties and imposed strict liability for defective products as
a matter of publicpolicy in the landmark case of Greenmanv. Yuba Power Products.

The American Law Institute subsequently adopted a slightly differentversion of the
Greenmanrule in Section 402A of the Restatement (Second) of Torts, which was published
in 1964 and was very influential throughout the USA. Outside the U.S., the rule was
adopted by the European Economic Community in the Product Liability Directive of July
1985 by AustraliainJuly 1992 and by JapaninJune 1994.
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By the 1990s, the avalanche of American cases resultingfrom Greenman and Section
402A had become so complicated thatanother restatementwas needed, which occurred
with the 1997 publication of the Restatement (Third) of Torts: Products Liability.

The 50 American states are separate sovereigns, with their own state constitutions, state
governments, state courts. All states have a legislative branch which enacts state statutes,
an executive branch that promulgates state regulations pursuant to statutory authorization,
and a judicial branch thatapplies, interprets, and occasionally overturns both state statutes
and regulations, as well as local ordinances. They retain plenary power to make laws
covering anything not preempted by the federal Constitution, federal statutes, or international
treaties ratified by the federal Senate.

Normally, state supremecourts are the final interpreters of state constitutions and
state law, unless theirinterpretationitself presents a federalissue, in which case a decision
may be appealed tothe U.S. Supreme Court by way of a petition for writ of certiorari.

State laws have dramatically diverged in the centuries since independence, to the
extent that the USA cannotbe regarded as one legal system as to the majority of types of
law traditionallyunder state control, but must be regarded as 50 separate systems of tort
law, family law, property law, contract law, criminallaw, and so on. Most cases are litigated
in state courts andinvolve claims and defensesunder state laws.

In a 2012 report, the National Center for State Courts' Court Statistics Project found
that state trial courts received 103.5 min. newlyfiled casesin 2010, which consisted of 56.3
min. trafficcases, 20.4 min. criminal cases, 19.0 min. civil cases, 5.9 mIn. domesticrelations
cases, and 1.9 min. juvenile cases. In 2010, state appellate courts received 272,795 new
cases. By way of comparison, all federal district courtsin 2016 together received only about
274,552 new civil cases, 79,787 new criminal cases, and 833,515 bankruptcy cases, while
federalappellate courts received 53,649 new cases.

Active vocabulary

Civil wrongs, to breaka duty, common formof tort, to claim, to suffer from shock, to
fallill, to be contaminated, manufacturer, offender, to injure, restricted reply, to avoid acts,
omissions, neighbour, to make noises.

Task 1. Analyze the key takeaway.

There are manykinds of intentional torts. Some of them involve harm to the physical
person orto his or her property, reputation or feelings, or economicinterests. Ineach case
of intentional tort, the plaintiff must show that the defendant intended harm, but the
intent to harm does not need to be directed at a particular person and need not be
malicious,aslong as the resultingharmis a direct consequence of the defendant’s actions.

Task 2. Analyze the key takeaway.

Thereare three kinds of torts, and in two of them (negligent torts and strict liability
torts), damages are usually limited to making the victim whole through an enforceable
judgmentfor money damages.

These compensatory damages awarded by a court accomplish only approximate
justice for the injuries or property damage caused by a tortfeasor. Tort laws go a step
further toward deterrence, beyond compensation to the plaintiff, in occasionally awarding
punitive damages against a defendant. These are almost always in cases where an intentional
tort has been committed.
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Task 3. Find antonyms to the following ones.

Infamous, to occur, defamation, unsupportable, to damage, liable, to avoid,
omission, care, to receive, restricted, to injure, safe, question, distinctly, moral, to involve,
to include.

Task 4. Answer the questions & do the tasks.

=  Why is deterrence needed for intentional torts (where punitive damages are
awarded) ratherthan negligenttorts?

=  Why are costs imposed on others without their consent problematic for a
market economy? What if the law did not try to reimpose the victim’s costs onto the
tortfeasor? Whatwoulda totally nonlitigious society be like?

= Distinguish intentional torts from other kinds of torts.

=  Give three examplesofanintentionaltort— onethat causesinjuryto a person,
onethat causesinjuryto property,and onethat causesinjuryto a reputation.

Task 5. Remember the facts.

Tortious interference with a contract can be established by proving four elements:

* Therewasa contract between the plaintiffand a third party.

= The defendantknew of the contract.

» Thedefendantimproperlyinducedthethird partyto breachthe contractor
made performance of the contractimpossible.

= Therewasinjuryto the plaintiff.

Task 5. Make up some dialogues from the information.

Task 6. Answer the questions & do the tasks.

= Nametwo kinds of intentionaltorts that could result in damage to a business

firm’s bottom line.

= Nametwo kinds of intentional torts that are based on protection of a person’s

property.

=  Why are intentional torts to result in a verdict not only for compensatory damages

but also for punitive damages?
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TORT LAW REFORM IN THE USA
What are the latest developments regarding tort reform?

A major national Republican victoryin its efforts to achieve meaningful tort reform
occurredin February 2005 when Congress approved a class action reform measure.

The legislation authorizesfederal courts to hear class-action suitsinvolving over $5
mlin. andinvolving people or companiesfrom different states. The objective in moving the
suits to federal courts is to make it significantly more difficult for the lawsuits to be
approved. The bill would also crack down on "coupon settlements" in which plaintiffs get
little but their lawyers get big fees. It would link lawyers' fees to the amount of coupons
redeemed. But national efforts at other reforms, such as medical malpractice reform and
establishing an asbestos trust fund, have fallen short. There continue to be legislative
achievementsat the state level on tort reformissues.

Hospitalization ,
1.1%

Mo medical
attention,
3.3%

Doctor contact,
16.69%

Tort reform remains a major policy objective of the Republican Party. The 2008
Republican platform continuesthe pledge to reform whatis described as corruptionin the
civil litigation system. Democratsare basically in a defensive positionon the issue.

"Tort reform"is a major part of the domestic agenda. What are torts?

Until "tort reform" became a policy issue, the word "tort" was primarily the part of
the vernacular of first year law students. Technically, a tort is any civil wrong in which a
damaged victim can seek legal redress from the individual who caused the harm.

In its political context, "tort reform" generally refers to proposals to limit the prevalence
of legal claims prosecuted with the assistance of personal injury lawyers which are perceived to
unfairly burden insurance policy holders with exorbitant premiums.

Tort law, like most of our legal system, is traditionally a matter of state "common
law" and legislation. But Bush Administrative legislative initiatives seek to partially modify
this by imposing uniform limits applicable to all states. In actuality, the "tort system" is part
of an overall system for compensating victims who suffer from accidental injuries.

Accidents are a partof ourhuman experience. Studiesindicate thatover the course
of a year, approximately 20% of Americans suffer some type of accidentalinjury and most
of theserequire a doctor's attention. The vast majority of accidents causingeconomicloss
are either work-related or automobile-related.
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Multiple sources

Health Insurance
60%

Many of these accidents do not involve potential liability of a third party.

The primary source of compensation for medical treatment of these injuries is the
victim's health insurance. To the extentthat compensation is provided through legal claims,
critics of the presenttort system maintain thatit is too expensive and inefficient. Over 60
years, the per capita annual costs of the tort system have increased significantly.

Even when non-economic "pain and suffering" awards are included, it has been
estimated that claimants ultimately collectonly 46 % of the total cost of the tort system.

Tort costs, as a percentage of the GDP, exploded in the decades of the '70's and
'‘80's. There has been a slight decrease in recent years due mainly to legislation in several
states. The system s also not even-handed. Animportantvariablein determiningthe value
of a given personalinjuryclaimis the locality where the claim is filed. A case with the same
type of liability and injury can be worth variable amountsin differentjurisdictions.

This factor accounts for much of the regional variance in insurance rates.

Proponents of the tort system argue that it deters accidents by combining compensation
for victims with negligence. They also maintain that the system provides necessary
compensationforvictims who would not otherwise be sufficiently compensated by other
socialinsurance programs.

[l Full Contributory Rule
[ Modifed Comparative 50%
[[] Modified Comparative 51%

[] Full Comparative
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What has caused the increase in liability costs?

Until about 20 years ago, a plaintiff was required to show a complete absence of
personal negligence in order to recover. This "contributory negligence" rule significantly
limited the number of injured personswho could claim damages.

Today all but a handful of states have a "comparative negligence" standard which
allows an apportionment of damage based on degree of liability.

In moststates, the plaintiff must be less at fault than the defendant. There has been
expansion of liability in other areas as well, such as productliability.

Increase in number of lawyers

Many critics of the current system suggestthat the increased use of the tort system
has been driven by an increase in the number of attorneys. The number of lawyers has
increased ata rate which far exceeds population growth.

The numberof lawyers per capita varies significantly from state to state.

The expansion of legal employment opportunitieshas occurred throughoutthe legal
field. In particular, there has been a majorincreasein the divorce rate and in criminal cases.

Still, personalinjury litigation is a common practice specialty for lawyers, accounting
forabout25% of the legal workloadin many states.

Il Over 17
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o [] 7.5 to 11
[] Under 7.5
P Q‘:&D 5.
&

Increasein legal specialization and technology

Like other professions, the law profession has undergone significant specialization in
recent years and has significantly benefited fromtechnological advances.

This has enabled lawyers to more efficiently process cases. The specialization has
also enabled practitioners to become successful in areas demanding significant expertise
such as medical malpractice and product liability.

The investment market

A unique feature of liability and casualty insurance is that the premium is received
long before the losses occur. This provides the insurance company the opportunity to
profitablyinvestthe premiums.Insurance premiumrates arethus not only dependent on
actuarialrisk factors but also the degree to which premiumscan be profitably invested. In
times of slow economic growth and low interest rates, it is inevitable that premium
amounts willincrease even if potential losses are not increasing.
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The contingency fee system of compensating attorneys

Plaintiff's attorneys are compensated by the "contingency fee" system in the
majority of cases. Under this method of compensation, the attorney bears the full cost of
trial preparation and is paid only if a favorable result is obtained. Proponents of the contingency
fee system maintain that withoutit, mostinjured victims would be unable to obtain relief.

Salary surveys have revealed that the compensation of personal injury plaintiff
attorneysis notsignificantly different than other practicing attorneys.

The overall cost of plaintiff's attorney's fees constitutes approximately 19% of total
tort costs, an amountslightly larger than defendant'sattorney fees.

Promotion of Attorney Services

Prior to a Supreme Court decision in 1977, attorneys were prohibited from using
paid advertisements to promote their services. Today, advertisementsfor attorney services
are abundantand solicitations for personalinjury services are most prominent.

Although most plaintiffs find attorneys through a referral, the advertising has a
cumulative effect of persuading prospective personal injury litigants of the desirability of
hiring an attorney to get maximum benefit. Interestingly, a 2017 study indicated which
surveyed attitudes of persons who filed claims, found that the satisfaction rate was
significantly lesswhen the claimanthired an attorney. Studiesalsoindicate that for some
types of injuries, policy holders are better off settling the claim withoutan attorney.

Why is medical malpractice reforma policy issue?

There are many reasons. By the nature of their profession, doctors practice in an
environment in which mistakes can create significant injuries. This has always been true,
but legal actions againstdoctors did not become common until the last several decades.

There has been a steadyincreasein overall costs. There are severalreasons for the
increase: greater specialization and expertise of plaintiff's attorneys, a more impersonal
medical system in which victims are less reluctant to sue, and the emergence of medical
experts who are willing to testify against doctors.

Malpractice premiums are a small portion of medical costs, even for doctors who
practice in high risk specialties. But it is not just the financial cost of medical malpractice
insurance that annoys doctors. It is understandably discomforting to have the quality of
one's professional efforts dissected in an adversarial setting, particularly when the outcome
was disappointing.

A significant portion of claims filed (even some are successfully settled or litigated) involve
no negligence. Studies indicate that only a small fraction of medical mishaps become legal
malpractice claims. Although the vast majority of doctors are not sued, a study involving New
York doctors indicates that about 40% who made malpractice payments have had multiple
claims.

Malpractice awardsare broughtagainst physicians, the hospitals,and other medical
personnel. Inrecentyears the number of malpractice payments has declined.

The rate of such claims does significantly vary from state to state. There has been
very little change in the average payment when adjusted for inflation over the past two
decades. Medical malpractice reform was at the forefront of the "tort reform" because it
combines the particular dissatisfaction of medical community with the overall concerns of
insurers and businessesregarding the costs of the tort system.
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What reforms are proposed for medical malpractice cases?

The Bush Administration's reform proposalsare based on a reform measure enacted
by Californiain 1975. The House has approved this legislation butit has beenstalled in the
Senate. In 2006, a Senate measure failed to secure the necessary 60 votes to close debate.

The principle features of the House bill are followingones.

Cap on non-economic damages

There would be separate caps for "non-economic" damages at $250,000. Virtually all
medical malpractice awards include a substantialamountfor "pain and suffering".

It is this element of damages that would be limited. Although several states presently
have medical malpractice "damage caps" of some type, only five states have the limit on
non-economic damages proposed by this legislation. Although proponents of this legislation
argue that California's similar provisions have successfully keptinsurance rates down, the
evidence suggests that it was insurance reform, not damage caps, that has truly affected
California'smalpractice rates.

Allows consideration of "collateral sources"in measuring damages

In many states, juries are not informed about the extent to which injured patients
may have already received benefits, usually through health or disability insurance policies.

The proposed legislation will allow the jury to consider this information in determining
damages. A majority of states already have similar rules pertaining to collateral sources.

Offset required from collateral source

Jury can hear about collateral source

Collateral source legislation ruled unconsitutional
Jury does not hear of collateral source, no offset

O0mm

How does the tort system interact with automobile liability?

The tort system is the foundation for the settlementof claims resulting from traffic
accidents. The controversiesinvolvingthe tort system in general are certainlyapplicable to
automobile liability. While there has been an overall decrease in the accident rate, automobile
insurance costs have increased dramaticallythroughout the country.

The notable exception to the trend is in California, where the rates are regulated
through 1988 voter-passed legislation. This legislation also mandates a 20% "good driver"
discountwhich has encouraged motorists to reduce the number of claims. Insurance costs
are a substantial portion of household transportation expenditures.
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Although all states mandate that drivers carry auto insurance, a substantial percentage
of driversremain uninsured which significantly increases the premium rates of drivers who
are insured. The percentage of bodily claims varies significantly from state to state. Only
abouta third of auto injury victims who consider filing a claim actually hire a lawyer.

The percentage of such claimants who retain a lawyer has increased in the last 20
years, but not significantly.

16 states have attempted to address the problems associated with the traditional
tort treatment of automobile liability with "no fault" insurance systems which removes
effectively removes automobile liability from the traditional tort system.

Three of these (Pennsylvania, New Jersey and Kentucky) offer motorists a "choice'
between no-faultand the traditional liability system.

Under"no fault" plans, injuries for all accidents are compensated regardless of fault
but the amount of damages is regulated. The no-fault system has not lived up to its
promise of loweringthe cost of autoinsurance asinsuranceratesinthe majority of these
states are above the national average.

The New York no-fault system in particular has been plagued by fraudulent claims
where "staged" accidents and "phantom"symptomshave been common.

Despite the predictions of plaintiff lawyers, the adoption of "no fault" systems do not
appearto have led to more negligence as there is no appreciable difference between no-
faultstates or tort states in the rate of fatally related accidents.

Most accidents are work-related compensated by the tort system

No. A "no fault" system called "Worker's Compensation"has been in effect since the
1920's to compensate such injuries. Worker's Compensation legislation was created
because employers had used the tort system successfully to defeat many legitimate claims.

Worker's Compensation is quite similar to "no-fault" auto insurance — it provides
benefits to injured victims regardless of faultaccordingto a regulated system of damages.

Over $939

$786 to $938
$706 to $785
$604 to $705

Under $604

In all states but Texas, the programs are mandatory althoughthere are exemptions
in some states for small firms and agricultural employees. Although coverageis voluntaryin
Texas, over 80% of non-federal employeesare covered.
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Nationwide, the coverage is split between state-operated companies, private insurers,
the federal government (for federal employees), and employers who self-insure.

The portion of Workers Compensation payments which constitute payments for
medical costs has increased significantly in the past 40 years. Worker's Compensation costs,
as a percentage of wages, have significantly decreased duringthe past decade.

This decreaseis directly related to the reduced incidence of work injuries.

Most Workers Compensation claims involve temporarycash benefits only but most
of the total dollars paid in benefits are for permanent, partial disability.

The amount of temporary benefits varies from state to state. The amount of total
benefits significantly increased from during the '80's but has leveled since. Much of the
increase has been driven by the overallincreasein the cost of health care.

B pPeriodic Payments Mandated

[ Periodic Payments at Discretion of Court

[[] Periodic Payment Legislation Ruled Unconstitutional
[] No Periodic Payment Legislation

What about product liability and class actions?

One of the major developments within the tort system duringthe past half-century
has been the emergence of "product liability" lawsuits. These are suits brought by purchases of
products were defective and which caused injury.

This type of liability was the result of the mass marketing of consumer products, the
increasing ability of plaintiff attorneysto understandthe technical informationnecessary to
prove these cases, and a growing "consumer awareness"on the partof the public. Changes
in the law have also spurredthis development of productliability.

Until 30 years ago, it was necessary for a victim's lawyer to prove negligence in the
manufacture of a productin order to impose liability.

Recognizingthat this was a significantburden, a series of state court decisions began
to impose "strict liability" on product manufacturers if the product was shown to be
defective. Today, all but a few statesimpose such a "strict liability" requirement.

In the past decade, major jury verdicts have been reached in tobacco and pharmaceutical
cases. To date, approximately $S54 billion has been awarded as compensation in asbestos -
related litigation alone. The asbestosverdicts and settlements have caused the bankruptcies
of a growing number of firms. Quite often, product liability cases are brought as "class action"
lawsuits involving multiple plaintiffs.

The advantage of such class actions to plaintiff attorneys has been the ability to
prove multiple cases of liability at the same time, thus leadingto enormousverdicts.
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In California, class action construction-defect lawsuits have become very common
for multi-unitdevelopments, thus leadingto a significantdecreasein such housingat a time
when overall California housing costs are exorbitant. California has passed legislation which
provides contractors the opportunity to remedy such defects beforeasuit can be brought
in the hopes of reducing this type of litigation.

What s the controversy about "punitive damages"?

Punitive damages can often be awarded in civil cases, includingtort cases, wherethe
defendant's conductis found to be intentional or willful or wanton or maliciousAfew states
prohibit the award of punitive damages and the majority of states which allow such
damagesrequire clear and convincingevidence.

In addition, several states have placed limits on the amount of punitive damages
which can be awarded (usually no more than a certain percentage of the compensatory
damages). Inten states, a portion of the punitive damage award goesinto a state fund.

Punitive damagesverdicts are unusual; theyare awardedinless than 4% of all tort
jury verdicts where the plaintiff prevails. They are more common in financial litigation.

Because most lawsuits are never go to trial and are settled, punitive damages are
very small part of the tort system costs. But they are nonetheless controversial because they
bear no relationship to compensation. Instead, they become a sort of windfall for the victim.

The theory of punitive damages is to punish the perpetrator for particularly egregious
conduct. It may be that such additional liability helps spur defendant companies to take
remedial measuresbutit is difficult to measure whetherthisis true.

In 1996, Congress passed legislation which would have placed limits on the amount
of punitive damages which could be awardedin products liability cases.

The legislation also contained procedural measures which would make litigating
these cases more costly. The legislation was vetoed by President Clinton. Similar legislation
is expected to be consideredagain.

Il Punitive damages gerTeralIy not allowed
[l Punitive damages without major restriction
[ Clear and convincing evidence and limits
[ Clear and convincing evidence
[ Limits
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Why have states enacted "Joint and Several Liability" reform?

Tort defendants have long maintained that "joint and several liability" is inherently
unfairandinequitable. Many tort actions involve multiple defendants.

For example,a motor vehicle accident might involve the possibleliability of not only
a driver but also the government entity that constructed and allegedly unsafe roadway.

Or a products liability matter might involve the seller, the manufacturer and any
number of subcontractors. Medical malpractice actions typically involve the doctor and
hospital as multiple defendants. Under the traditional concept of recovery, known as "joint
and several liability", a single verdict is rendered againstall defendants and the plaintiff is
entitled to recover all of the damagesfrom any defendant.

The payingdefendantthen hasrecourse against other defendants for their share of
the damage award. The practical effect of this procedureis that the defendantwho has the
"deepest pockets" generally bears the major burden of paying damages even though that
defendant may have had contributed on slightly to the injury. Many states have completely
repealed jointand several liability, others have modifiedit, and only a handful retainiit.

-

Il No joint and several liability

[ Joint and several liability generally inapplicable

[C] Modified repeal of joint and several liability*

[] Joint and several liability remains
*Typically limits the repeal to noneconomic damages or
sets percentage threshholds for repeal to be applicable

What about victims of criminal behavior?

One of the many anomalies of the tort system is that some of the most deserving
victims have no way to recover. Perpetrators of crimes are liable for the damages that they
cause but most are uninsured and incarcerated. Only recently have states developed
comprehensive compensation programsfor crime victims.

The benefits issued by the states are supplemented by federal funds obtained
through fines and forfeitures. Eligibility requirements for these programs are limited and
most states have maximum payment levels which are relatively low compared to other compensation
programs. The amount awarded in proportion to the overall crime rate significantly varies from
state to state. Over half of the benefits compensate for medical and mental health
expensesincurred by the victims.
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$70,000

$42,000 to $56,000

$28,000 to $42,000

$14,000 to $28,000

Under $14,000

Itemized limits for various expenses

O00EEE

D Note: In some states the maximums are higher in extraordinary circumstances

How does the U.S. tort system compare to other countries?

Thisis difficultto measure. Accordingto one study, the USA pays more than twice as
much in tort costs than most industrialized countries. Although the U.S. has a favorable
vehicle fatality rate in comparison to many countries, it is very difficultto conclude that the
tort system has significantly contributed to this safety statistic.

But there are fundamental legal and structural differences betweenmost European
countriesand the U.S. with respect to compensation.

Contingency fee arrangements are often notallowed and there are other procedural
obstacles to recovery. The most important of these is that in virtually all legal systems except the
U.S., the loser of a claim must pay the winner's attorney fees. On the other hand, European
social insurance systems provide victims with far more comprehensive medical and financial
benefits than comparable U.S. programs.

New Zealand and Switzerland have abolished their tort law system and have
adopted comprehensive "accident" programsto compensate allinjured persons.

How do Democrats and Republicans stand on tort reformissues?

"Tort Reform" is a very partisan issue. At both the state and national levels, Republicans
overwhelmingly supporttort reform and Democrats oppose it.

The trial lawyer associations which represent plaintiff lawyersare major contributors
to the Democrats. Insurance and medical interests contribute heavily to Republicans.

In fact, the tort reform debate can be considered as an aspect of the overall political
dynamicinvolvingdistribution of the nation's wealth.

The mostcontentiousissuesinvolve medical malpractice and product liability.

The result of settlements and verdicts of these cases is a transfer of wealth from
groups which tend to be wealthy to victims and their lawyers.

Virtually all the reform proposals ultimately attempt to limit the amount of funds
which are distributed in this fashion.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.
Task 3. Read the text & pick up the essential details in the form of quick notes.
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PROPERTY LAW

Property law governs ownership and possession. Real property, sometimes called
"real estate", refersto ownership of land and things attached to it.

Personal property, refers to everything else; movable objects, such as computers,
cars, jewelry or intangible rights, such as stocks and shares.

A rightin remis a right to a specific piece of property, contrasting to a right in
personam which allows compensationfor a loss, but not a particular thing back.

Land law forms the basis for most kinds of propertylaw, and is the most complex. It
concerns mortgages, rental agreements, licences,covenants,easements and the statutory
systems for land registration. Regulations on the use of personal property fall under intellectual
property, company law, trusts and commercial law. Obligations, like contracts and torts,
are conceptualised as rights good between individuals. The idea of property raises many
further philosophical and political issues. Locke argued that our "lives, liberties and estates”
are our property because we own our bodies and mix our labour with our surroundings.

Active vocabulary
To support, the view of property, speculations, personal property, to consider, evidence,

apprentice, possessory interest, intellectual property, company law, trusts, commercial law,
individuals, to argue, to own, liberties.

Task 1. Make notes of your new knowledge about property law.

Task 2. Translate the sentences with the keyword «poperty».

1. All the property wentto the eldestson. 2. We have severaldowntownproperties
for sale. 3. This is national property. 4. He owns several properties in a city. 5. You have
property rights. 6. One must know the medicinal properties of herbs. 7. Lost property
consists of things that people have lost or accidentally left in a public place, for example on
atrain orinaschool. 8. Publicpropertyis land and other assetsthat belong to the public
and not to a private owner.

'
————————— > =

Defective Manufacturer
product

Only the negligent All members of
party is liable the distribution
chain are liable

Retailer

Negligence Strict liablity
lawsuit lawsuit
! b !

Consumer
injured by defective
product
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Task 3. Analyze the topical vocabulary, learn it and make up sentences with it.
Property — a) umyLiecTBo; CO6CTBEHHOCTb

to buy property —nprobpertatb myLLecTBo / COBCTBEHHOCTb

to confiscate property — KOHpUCKOBbIBATb UMYLLLECTBO

to seize property —HanaraTb apecT Ha UMYLLECTBO

to inheritproperty —nonyuntb cO6CTBEHHOCTL NO HaCNEACTBY

to lease (rent) property—caaBaTth (bpaTb) MMyLLECTBO BHAéM, B apeHay

to reclaim property —BepHyTb cebe (Mony4YnTb 06paTHO yTPaYeHHOE UMYLLECTBO)
to recover stolen property —Bo3BpaLLaTh yKpaAeHHble BELM

to sell property —npoaaBaTb cO6CTBEHHOCTb

to transfer property — nepegaBatb MMyLLECTBO

abandoned property —6ecxo3Hana co6cTBEHHOCTb

communal property —obwecTtBeHHaAa cobcTBEHHOCTb

individual property —nmnyHas co6cTBEHHOCTb

landed property —3emenbHas cO6CTBEHHOCTb

Intellectual property —nHTennekTyanbHasa cobCTBEHHOCTb

movable (real) property — 4BUXMMOE UMYLLECTBO

private property —4acTHaa cob6CTBEHHOCTb

public property —rocyaapcreeHHaa / myHUUMNanbHaa cobCcTBEHHOCTb
community property — obuiee MMyLLECTBO Cynpyros

property qualification— nmyuiecTBeHHbIN LEH3

man of property— cob6cTBeHHMK; boray

lost property — Bewu, 3abbiTble B 06WECTBEHHbIX MECTAX

property tax— Hanor Ha HeAABUKMMOCTb

government property —rocyaapcrBeHHas CO6CTBEHHOCTb

to buy (sell, inherit) property — nokynaTtb (npoaasaTtb,Hac/neA0BaTb) COOCTBEHHOCTb
to lease (rent) property—caaBaTb B apeHAy/apeHa0BaTb COGCTBEHHOCTb

to leave all one's property — octaBuTb KOMy-/1. (B HAaC/1eACTBO) CBOE MMYLLLECTBO
to own several propertiesin a city — 6bITb BN1ageibLLeM HECKO/IbKMX OMOB B ropoae
property rights — Kak npaBo Ha cO6CTBEHHOCTb
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PUBLIC INTEREST LAW

"Public interest law" is a term that became widely adopted in the USA during and
after the social turmoil of the 1960s. It built on a tradition exemplified by Louis Brandeis,
who before becominga U.S. Supreme Courtjusticeincorporated advocacy for the interests
of the general publicinto his legal practice. In a celebrated 1905 speech, Brandeis decried
the legal profession, complaining that "able lawyers have to a large extent allowed
themselves to become adjuncts of great corporations and have neglected their obligation
to use their powers for the protection of the people”.

In the late 1960s and 1970s, large numbers of American law school graduates began
to seek"relevance"in their work —wishingto have an impacton the socialissuesthat were
so visiblyand hotly debated within Americansociety at that time. They defined themselves
as publicinterestlawyersin order to distinguish themselves fromthe "corporate adjuncts”
referred to by Brandeis.

Summing up the movement's history in the USA, Stanford University Law Professor
Deborah Rhode writes: "Public interest lawyers have saved lives, protected fundamental
rights, established crucial principles, transformed institutions, and ensured essential benefits for
those who need them most. In virtually every major American socialreform movement of
the last half century, publicinterest lawyers have played an importantrole.”

Public interest law is institutionalized in the USA. Non-governmental organizations
(NGOs) that work to promote and protect human rights using the U.S. legal system, or fight
to protect the environment, or advocate on behalf of consumers, call themselves public
interestlaw organizations. A large community of lawyers practices publicinterestlawin the
form of providing legal aid free of charge to those who cannotafford to payforit.

The grim reality remains thatlawyers are underpaid & grossly overworked, offering
perfunctory representation. Clinical legal education, which is well established in the USA,
provides opportunitiesforlaw students to do practical legal work on basiclegal matters as
well as more complex public interest issues, such as women’s rights, anti-discrimination
law, constitutional rights,and environmental protection,among others.

Some law schools have public interest law centers, which advise law students
interested in pursuing public interest law careers. Pro bono programs at bar associations
and law firms provide opportunities for commercial lawyers to donate time to public
interestlaw activities.

Active vocabulary
Community of lawyers, to practice, public interest law, legal aid free of charge, to

afford, to establish, practical legal work, to provide opportunities, legal matters, public
interestlaw organizations, perfunctory representation.

Task 1. Explain the score of some notions in English.

Task 2. Analyze the information, which is in the highlight, and use it in practice.
Task 3. Choose the keywords that best convey the gist of the information.

Task 4. Try to understand the notion.

Natural law is a body of unchanging moral principles regarded as a basis for all
human conduct. Itis an observable law relatingto natural phenomena.

44


http://en.wikipedia.org/wiki/Louis_Brandeis
http://en.wikipedia.org/wiki/Legal_aid
http://en.wikipedia.org/wiki/Clinical_legal_education
http://en.wikipedia.org/wiki/Pro_bono
http://en.wikipedia.org/wiki/Legal_aid

THE SHERMAN ANTITRUST ACT OF 1890

The Sherman Antitrust Act of 1890 was a United States antitrustlaw that was passed
by Congress under the presidency of Benjamin Harrison, which regulates competition among
enterprises. The Sherman Act broadly prohibits (1) anticompetitive agreements and (2)
unilateral conductthatmonopolizes or attempts to monopolize the relevant market.

The Act authorizes the Department of Justice to bring suits to enjoin (prohibit)
conduct violating the Act, and additionally authorizes private parties injured by conduct
violatingthe Act to bringsuits for treble damages (three times as much moneyin damages
as the violation cost them). Over time, the federal courts have developed a body of law
under the Sherman Act making certain types of anticompetitive conductperseillegal, and
subjectingother types of conductto case-by-caseanalysisregardingwhether the conduct
unreasonably restrains trade.

The law attempts to prevent the artificial raising of prices by restriction of trade or
supply. "Innocent monopoly", or monopoly achieved solely by merit, is perfectly legal, but
acts by a monopolist to artificially preserve that status, or nefarious dealings to create a
monopoly, are not. The purpose of the Sherman Act is not to protect competitors from
harm from legitimately successful businesses, nor to prevent businesses from gaining honest
profits from consumers, but rather to preserve a competitive marketplace to protect consumers
fromabuses.

Background

"The purpose of the [Sherman] Act is not to protect businessesfrom the working of
the market; it is to protect the public from the failure of the market. The law directs itself
not against conduct which is competitive, even severely so, but against conduct which
unfairly tends to destroy competition itself."

According to its authors, it was not intended to impact market gains obtained by
honest means, by benefiting the consumers more than the competitors. Senator George
Hoar of Massachusetts, another author of the Sherman Act, said the following: "... [a
person] who merely by superior skill and intelligence...got the whole business because
nobody could do it as well as he could was not a monopolist..(but was if) it involved
somethinglike the use of means which made it impossible for other persons to engage in
fair competition".

The legislative history of the Sherman Act, as well as the decisions of this Court
interpreting it, show that it was not aimed at policing interstate transportation or
movement of goods and property. The legislative history and the voluminous literature
which was generated in the course of the enactmentand during 50 years of litigation of the
Sherman Act give no hint that such was its purpose. They do not suggest that, in general,
state laws or law enforcement machinery were inadequate to preventlocal obstructions or
interferences with interstate transportation, or presented any problem requiring the
interposition of federal authority.

In 1890, when the Sherman Act was adopted, there were only a few federal statutes
imposing penaltiesfor obstructing or misusinginterstate transportation. With an expanding
commerce, many others have since been enacted safeguardingtransportationininterstate
commerce as the need was seen, including statutes declaring conspiracies to interfere or
actual interference with interstate commerce by violence or threats of violence to be felonies.
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The goal was to prevent restraints of free competition in business and commercial
transactions which tended to restrict production, raise prices. Otherwise control the
marketto the detriment of purchasers or consumers of goods and services, all of which had
come to be regarded as a special form of publicinjury. Forthat reasonthe phrase "restraint
of trade", which, as will presently appear, had a well understood meaningin common law,
was made the means of defining the activities prohibited.

The addition of the words "or commerce among the several States" was not an
additionalkind of restraintto be prohibited by the Sherman Act, but was the means used to
relate the prohibited restraint of trade to interstate commerce for constitutional purposes, so
that Congress, through its commerce power, might suppress and penalize restraints on the
competitive system which involved or affected interstate commerce.

Because many forms of restraint upon commercial competition extended across
state lines so as to make regulation by state action difficultor impossible, Congress enacted
the Sherman Act. It was in this sense of preventing restraints on commercial competition
that Congress exercised "all the power it possessed".

Original text

The Sherman Act is divided into three sections. Section 1 delineates and prohibits
specificmeans of anticompetitive conduct, while Section 2 deals with end results that are
anti-competitive in nature. Thus, these sections supplement each other in an effort to
prevent businesses from violating the spirit of the Act, while technically remaining within
the letter of the law. Section 3 simply extends the provisions of Section 1 to U.S. territories
and the District of Columbia.

Section 1:

Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is
declared to beiillegal.

Section 2:

Every person who shall monopolize, or attempt to monopolize, or combine or conspire
with any other person or persons, to monopolize any part of the trade or commerce among the
several States, or with foreign nations, shall be deemed guilty of a felony.

Subsequent legislation expandingits scope

The Clayton Antitrust Act, passed in 1914, proscribes certain additionalactivities that
had been discovered to fall outside the scope of the Sherman Antitrust Act. The Clayton Act
added certain practices to the list of impermissible activities:

e pricediscrimination between different purchasers, if such discrimination tends to
create a monopoly

e exclusive dealingagreements

e tying arrangements

e mergers and acquisitionsthat substantially reduce market competition.

The Robinson-Patman Act of 1936 amended the Clayton Act. The amendment
proscribed certain anti-competitive practices in which manufacturers engaged in price
discrimination against equally-situated distributors. The federal government began filing
cases under the Sherman Antitrust Act in 1890. Some cases were successful and others
were not; manytook several years to decide, includingappeals.
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Constitutional basis for legislation

Congress claimed powerto pass the ShermanAct through its constitutional authority
to regulate interstate commerce. Therefore, federal courts only have jurisdiction to apply
the Act to conduct that restrains or substantially affects either interstate commerce or
trade within the District of Columbia. This requires that the plaintiff must show that the
conductoccurred duringthe flow of interstate commerce orhad an appreciable effect on
some activity that occurs duringinterstate commerce.

Elements

A Section 1 violation has three elements:

(1) an agreement;

(2) which unreasonably restrainscompetition;

(3) which affects interstate commerce.

A Section 2 monopolizationviolation has two elements:

(1) the possession of monopolypowerin the relevant market;

(2) the willful acquisition or maintenance of that power as distinguished from growth
or development as a consequence of a superior product, business acumen, or historic
accident.

Section 2 bans attempted monopolization, which has the following elements:

(1) qualifying exclusionary or anticompetitive acts designed to establisha monopoly

(2) specificintent to monopolize;

(3) dangerous probability of success (actual monopolization).

Violations "per se" and violations of the "rule of reason"

Violations of the Sherman Act fall (loosely) into two categories:

Violations "per se": these are violations that meet the strict characterization of
Section 1 ("agreements, conspiracies or trusts in restraint of trade"). A per se violation
requires no furtherinquiryinto the practice's actual effect on the marketor the intentions
of thoseindividualswho engaged in the practice. Conduct characterizedas per se unlawful
is that which has been found to have a "pernicious effect on competition" or "lack[s] ... any
redeeming virtue". Such conduct "would always or almost always tend to restrict competition
and decrease output". When a perse ruleis applied, a civil violation of the antitrust laws is
found merely by proving that the conduct occurred that it fell within a per se category. (Contrasted
with rule of reason analysis.) Conduct considered per se unlawfulincludeshorizontal price-
fixing, horizontal market division, and concerted refusalsto deal.

Violations of the "rule of reason": A totality of the circumstances test, asking whether the
challenged practice promotes or suppresses market competition. Unlike with per se
violations, intentand motive are relevantwhen predicting future consequences. The rule of
reasonissaid to be the "traditional framework of analysis"to determine whether Section 1
is violated. The court analyzes "facts peculiar to the business, the history of the restraining,
and the reasons why it was imposed", to determine the effect on competition in the
relevant product market. Arestraintviolates Section 1 if it unreasonably restrains trade.

Quick-look: A "quick look" analysis under the rule of reason may be used when "an
observer with even a rudimentary understanding of economics could conclude that the
arrangements in question would have an anticompetitive effect on customers and markets", yet
the violationis also not one consideredillegal per se.
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Takinga "quick look", economicharmis presumedfrom the questionable nature of
the conduct, and the burden is shifted to the defendant to prove harmlessness or
justification. The quick-lookbecame a popular way of disposing of cases where the conduct
wasin a grey area between illegality "per se" and demonstrable harmfulness underthe "rule
of reason".

MODERN TRENDS

Inference of conspiracy

A moderntrend hasincreaseddifficulty for antitrust plaintiffs as courts have come
to hold plaintiffs to increasingburdens of pleading. Under older Section 1 precedent, it was
not settled how much evidence was required to show a conspiracy.

A conspiracy could be inferred based on parallelconduct, etc. That is, plaintiffs were
onlyrequired to show that a conspiracy was conceivable.Since the 1970s, however, courts
have held plaintiffs to higher standards, giving antitrust defendants an opportunity to
resolve cases in their favor before significant discovery under FRCP. That is, to overcome
a motion to dismiss, plaintiffs must plead facts consistent with FRCP sufficientto show that
a conspiracyis plausible (and not merely conceivable or possible). This protects defendants
from bearing the costs of antitrust "fishing expeditions"; however it deprives plaintiffs of
perhapstheir only toolto acquire evidence (discovery).

Manipulation of market

Second, courts have employed more sophisticated and principled definitions of
markets. Market definitionis necessary, in rule of reason cases, for the plaintiff to prove a
conspiracy is harmful. It is necessary for the plaintiff to establish the market relationship
between conspiratorsto prove their conductis withinthe per se rule.

In early cases, it was easier for plaintiffs to show market relationship, or dominance,
by tailoring market definition, even if it ignored fundamental principles of economics.

The trial judge, Charles Wyzanski, composed the market only of alarm companies
with services in every state, tailoringout any local competitors; the defendantstood alone
in this market, but had the court added up the entire national market, it would have had a
much smaller share of the national market for alarm services that the court purportedly
used. The appellate courts affirmed this finding; however, today, an appellatecourt would
likely find this definition to be flawed. Modern courts use a more sophisticated market
definition thatdoes not permitas manipulative a definition.

Monopoly

Section 2 of the Act forbade monopoly. In Section 2 cases, the court has,againon its
own initiative, drawn a distinction between coercive and innocent monopoly. The act is not
meantto punish businesses thatcome to dominate their market passively or on their own
merit, only those that intentionally dominate the market through misconduct, which
generally consists of conspiratorial conduct of the kind forbidden by Section 1 of the
Sherman Act, or Section 3 of the Clayton Act.

Application of the act outside pure commerce

The Act was aimed at regulating businesses. However, its application was notlimited
to the commercial side of business. Its prohibition of the cartel was also interpreted to
make illegal manylabor union activities.
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Thisis because unions were characterized as cartels as well (cartels of laborers). This
persisted until 1914, when the Clayton Act created exceptions for certain union activities.

To determine whether a particular state statute that restrains competition was
intended to be preempted by the Act, courts will engage in a two-step analysis,asset forth
by the Supreme Court: First, they will inquire whether the state legislation "mandates or
authorizesconductthat necessarily constitutes a violation of the antitrustlawsin all cases,
or ... placesirresistible pressure on a private party to violate the antitrust laws in order to
comply with the statute". ("Ourdecisionsreflectthe principlethatthe federal antitrust laws
pre-empt state laws authorizing or compelling private parties to engage in anticompetitive
behavior.") Second, they will consider whetherthe state statute is saved from preemption by
the state action immunity doctrine (aka Parker immunity).

The Supreme Court established a two-parttest forapplyingthe doctrine: "First, the
challenged restraint must be one clearly articulated and affirmatively expressed as state
policy; second, the policy mustbe actively supervised by the State itself."

Alan Greenspan, in his essay entitled Antitrust described the Sherman Act as stifling
innovation and harming society. "No one will ever know what new products, processes,
machines, and cost-saving mergers failed to come into existence, killed by the Sherman Act
beforethey were born. Noone can ever compute the price that all of us have paid for that
Act which, by inducing less effective use of capital, has kept our standard of living lower
than would otherwise have been possible." Greenspansummarizedthe nature of antitrust
law as:"a jumble of economicirrationality and ignorance".

In 1890, Representative William Mason said "trusts have made products cheaper,
have reduced prices; butif the price of oil, forinstance, were reduced toone centa barrel,
it would not right the wrong done to people of this country by the trusts which have destroyed
legitimate competition and driven honest men from legitimate business enterprise."

Consequently, if the primary goal of the act is to protect consumers, and consumers are
protected by lower prices, the act may be harmful if it reduces economy of scale, a price-
lowering mechanism, by breaking up big businesses.

Mason putsmallbusinesssurvival, a justice interest, on a level concomitant with the
pure economicrationale of consumer. Conversely, liberal Supreme Court Justice William O.
Douglas criticized the judiciary for interpreting and enforcing the antitrust law unequally:
"From the beginning it has been applied by judges hostile to its purposes, friendly to the
empire builders who wanted it emasculated trusts that were dissolved reintegrated in new
forms; Itis ironicthat the Sherman Actwas truly effective in only onerespect, and that was
when it was applied to laborunions.

Then the courts read it with a literalness that never appeared in their other
decisions." Accordingto a 2018 studyin the journal Public Choice, "Senator John Sherman of
Ohio was motivated to introduce an antitrust bill in late 1889 partly as a way of enacting
revenge on his political rival, General and former Governor Russell Alger of Michigan,
because Shermanbelieved that Alger personally had cost him the presidential nomination
at the 1888 Republican national convention.

Task 1. Analyze the information, which is in the highlight, and use it in practice.

Task 2. Choose the keywords that best convey the gist of the information.
Task 3. Read the text & pick up the essential details in the form of quick notes.
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PRIVACY LAWS OF THE USA

The privacy laws of the USA deal with several different legal concepts. One is the
invasion of privacy, a tort based in common law allowing an aggrieved party to bring a
lawsuit against an individual who unlawfully intrudes into his or her private affairs, discloses his or
her private information, publicizes him or her in a false light, or appropriates his or her
name for personal gain. Publicfigures have less privacy, and this is an evolving area of law
as it relates to the media.

The essence of the law derives from a right to privacy, defined broadly as "the right
to be let alone". It usually excludes personal matters or activities which may reasonably be
of publicinterest, like those of celebrities or participants in newsworthy events. Invasion of
the right to privacy can be the basis fora lawsuitfor damages againstthe person or entity
violatingthe right.

These include the Fourth Amendment right to be free of unwarranted search or
seizure, the First Amendmentrightto free assembly,and the Fourteenth Amendment due
process right, recognized by the Supreme Court as protecting a general right to privacy
within family, marriage, motherhood, procreation, and child rearing. Attempts to improve
consumer privacy protections in the US in the wake of the May-July 2017 Equifax data
breach, which affected 145.5 min. US consumers, failed to passin Congress.

Early years

The early years in the development of privacy rights began with English common
lawwhich protected "only the physical interference of life and property". The Castle
doctrineanalogizesa person'shometo his or her castle — a site thatis private and should
not be accessible without permission of the owner. The development of tort remedies by
the common law is "one of the most significant chaptersin the history of privacy law".

Those rights expanded to include a "recognition of man's spiritual nature, of his
feelings and his intellect". Eventually, the scope of those rights broadened even further to
include a basic "right to be let alone", and the former definition of "property" would then
comprise "every form of possession —intangible, as well as tangible".

By the late 19th century, interest in privacy grew as a result of the growth of print
media, especially newspapers.

Between 1850 and 1890, U.S. newspaper circulation grew by 1,000 % — from 100
papers with 800,000 readers to 900 papers with more than 8 min. readers. In addition,
newspaper journalismbecame more sensationalized, and was termed yellow journalism.

The growth of industrialism led to rapid advances in technology, including the handheld
camera, as opposed to earlier studio cameras, which were much heavierand larger.

In 1884, Eastman Kodak company introduced their Kodak Brownie, and it became
a mass market camera by 1901, cheap enough for the general public. This allowed people
and journaliststo take candid snapshotsin publicplaces for the first time.

Samuel D. Warren and Louis D. Brandeis, partnersina new law firm, feared that this
new small camera technology would be used by the "sensationalistic press". Seeing this
becoming a likely challenge to individual privacy rights, they wrote the "pathbreaking" Harvard
Law Review articlein 1890, "The Right to Privacy". Accordingto legal scholar Roscoe Pound,
the article did "nothing less than add a chapter to our law", and in 1966 legal textbook
author, Harry Kalven, hailed it as the "mostinfluential law review article of all".
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Brandeis & Warren article

The development of the doctrine regarding the tort of "invasion of privacy" was
largely spurred by the Warren and Brandeis article, "The Right to Privacy". In it, they explain
why they wrote the article in its introduction: "Political, social, and economic changes entail
the recognition of new rights, and the common law, in its eternal youth, grows to meet the
demandsofsociety". More specifically, they also shift their focus on newspapers:

The pressis oversteppingin every direction the obviousbounds of propriety and of
decency. Gossipis no longer the resource of the idle and of the vicious, but has become a
trade, which is pursued with industry as well as effrontery. To satisfy a prurient taste the
details of sexual relationsare spread broadcastin the columns of the daily papers.

The intensity and complexity of life, attendant upon advancing civilization, have
rendered necessary some retreatfrom the world,and man, under the refininginfluence of
culture, has become more sensitive to publicity, so that solitude and privacy have become
more essential to the individual; but modern enterprise and invention have, through
invasions upon his privacy, subjected him to mental pain and distress, far greater than
could be inflicted by mere bodilyinjury.

They then clarify their goals: "It is our purpose to consider whether the existing law
affordsa principle which can properly be invoked to protect the privacy of the individual;
and, if it does, what the nature and extent of such protection is". Warren and Brandeis
write that privacy rights should protect both businesses and private individuals. They
describe rights in trade secrets and unpublished literary materials, regardless whether
thoserights are invaded intentionallyor unintentionally,and without regard to any value
they may have. For private individuals, they try to define how to protect "thoughts, sentiments,
and emotions, expressed through the medium of writing or of the arts".

They describe such things as personal diaries and letters needing protection, and
how that should be done: "Thus, the courts, in searching for some principle upon which the
publication of private letters could be enjoined, naturallycame upon theideas of a breach
of confidence, and of an implied contract". They define this as a breach of trust, where a
person has trusted that another will not publish their personal writings, photographs, or
artwork, without their permission, including any "facts relatingto his private life, which he
has seen fit to keep private". Recognizing that technological advances will become more
relevant, they write: "Now that modern devices afford abundant opportunities for the
perpetration of such wrongs withoutany participationbythe injured party, the protection
granted by the law mustbe placed upon a broaderfoundation”.

Modern tort law

In the USA today, "invasion of privacy" is a commonly used cause of actionin legal
pleadings. Moderntortlaw, categorized by W. Prosser, includes four categories of invasion of privacy:

Intrusion of solitude: physical or electronicintrusioninto one's private quarters

Public disclosure of private facts: the dissemination of truthful private information
which a reasonable personwouldfind objectionable

False light: the publication of facts which placea personina falselight, even though
the facts themselves may notbe defamatory

Appropriation: the unauthorized use of a person's name or likeness to obtain some

benefits
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Intrusion of Solitude & Seclusion

Intrusion of solitude occurs where one person intrudes upon the private affairs of
another.Inafamouscasefrom 1944, author Marjorie Kinnan Rawlingswas sued by Zelma
Cason,who was portrayedas a characterin Rawlings'acclaimed memoir, Cross Creek.

The Florida Supreme Court held that a cause of action for invasion of privacy was
supported by the facts of the case, but in a later proceeding found that there were no
actual damages. Intrusion upon seclusion occurs when a perpetrator intentionally intrudes,
physically, electronically, or otherwise, upon the private space, solitude, or seclusion of a person,
or the private affairs or concerns of a person, by use of the perpetrator's physical senses or
by electronic device or devices to oversee or overhear the person's private affairs, or by
some other form of investigation, examination, or observation intrude upon a person's
private matters if the intrusionwould be highly offensive to a reasonable person.

Hacking into someone else's computer is a type of intrusion upon privacy, as is
secretly viewing or recording private information by still or video camera. In determining
whether intrusion has occurred, one of three main considerations may be involved: expectation
of privacy; whether there was an intrusion, invitation, or exceedance of invitation; or deception,
misrepresentation, or fraud to gain admission. Intrusionis "an information-gathering, not a
publication, tort legal wrongoccurs at the time of the intrusion. No publication is necessary".

Restrictions againstthe invasion of privacy encompassesjournalistsas well.

The First Amendmenthas never been construedto accord newsmen immunity from
torts or crimes committed duringthe course of newsgathering. The First Amendmentis not
a license to trespass, to steal, or to intrude by electronic means into the precincts of
another'shome or office.

Public disclosure of private facts arises where one personrevealsinformationwhich
is not of public concern, and the release of which would offend a reasonable person.

"Unlike libel or slander, truth is not a defense forinvasion of privacy." Disclosure of
private facts includes publishing or widespread dissemination of little-known, private facts
that are non-newsworthy, not part of public records, public proceedings, not of public
interest, and would be offensive to a reasonable personif made public.

False light is a legal term that refers to a tort concerning privacy thatis similarto the
tort of defamation. The privacy laws in the USA include a non-public person's right to
privacy from publicity which puts them in a false light to the public.

A non-public person's right to privacy from publicity is balanced against the First
Amendment right of free speech. False light laws are "intended primarily to protect the
plaintiff’'s mental or emortional well-being". Ifa publication ofinformation is false, then a
tort of defamation might have occurred. If that communication is not technically false but is
still misleading, then a tort of false light might have occurred. The specific elements of the Tort
of false light vary considerably even among those jurisdictions which do recognize this tort.
Generally, these elements consist of the following:

e Apublication bythe defendantaboutthe plaintiff.

¢ Placesthe plaintiffina falselight.

e Highly offensive (i.e.,embarrassingto reasonable persons).

e Thusin general, the doctrine of false light holds.
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One who gives publicity to a matter concerninganotherbeforethe publicin a false
light is subject to liability to the other for invasion of privacy, if (a) the false light in which
the other was placed would be highly offensive to a reasonable person, and (b) the actor
had knowledge of or acted in a reckless disregard as to the falsity of the publicized matter
andthe falselight in which the other would be placed.

For this wrong, money damages may be recovered from the first person by the
other. At first glance, this may appear to be similar to defamation (libel and slander), but
the basis forthe harmis different,and the remedy s differentin two respects.

First, unlike libel and slander, no showing of actual harm or damage to the plaintiff is
usually requiredin false light cases, and the court will determine theamountof damages.

Second, being a violation of a Constitutional right of privacy, there may be no
applicable statute of limitations in some jurisdictions specifying a time limit within which
period a claim must be filed. Consequently, although it is infrequently invoked, in some
cases false light may be a more attractive cause of action for plaintiffs than libel or slander,
because the burden of proof may be less onerous.

What does "publicity" mean? A newspaper of general circulation (or comparable breadth)
or as few as 3-5 people who know the person harmed? Neither defamation nor false light
has ever required everyone in society be informed by a harmful act, but the scope of
"publicity” is variable. In somejurisdictions, publicity "means thatthe matter is made public,
by communicatingit to the publicat large, or to so many personsthatthe matter must be
regarded as substantially certain to become one of publicknowledge".

Moreover, the standards of behavior governing employees of government institutions
subjectto a state or national Administrative ProcedureAct (asin the USA) are often more
demanding than those governing employees of private or business institutions like newspapers.

A person acting in an official capacity for a government agency may find that their
statements are not indemnified by the principle of agency, leaving them personally liable
for any damages. Settled cases suggest false light may not be effective in private school
personnel cases, butthey maybe distinguishablefrom cases arisingin publicinstitutions.

Appropriation of Name or Likeness

Although privacy is often a common-law tort, most states have enacted statutes that
prohibit the use of a person's name or image if used without consent for the commercial
benefitof another person. Appropriationof name or likeness occurs when a person uses
the name or likeness of another personfor personal gain or commercial advantage.

Action for misappropriation of right of publicity protects a person againstloss caused
by appropriation of personal likeness for commercial exploitation.

A person's exclusiverights to control hisor her name and likeness to preventothers
from exploiting without permission is protected in similar manner to a trademark action
with the person's likeness, rather than the trademark, being the subject of the protection.

Appropriation isthe oldest recognized form of invasion of privacy involving the use
of an individual's name, likeness, or identity without consent for purposes such as ads,
fictional works, or products.

"The same action — appropriation—can violate either an individual'sright of privacy
or right of publicity. Conceptually, however, the two rights differ".

Task 1. Analyze the information, which is in the highlight, & use it in practice.
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Although the word "privacy" is actually never used in the text of the USA Constitution, there
are Constitutional limits to the government'sintrusioninto individuals' right to privacy.

Thisis true even when pursuinga public purposesuch as exercising police powers or
passinglegislation. The Constitution only protects against state actors. Invasionsof privacy
by individualscan only be remedied under previous court decisions.

The Fourth Amendment to the Constitution of the USA ensures that "the right of the
people to be secure in their persons, houses, papers, effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be searched, and
the personsorthingsto be seized".

The First Amendment protects the right to free assembly, broadening privacy rights.

Some believe that the Ninth Amendment declares that the fact that a right is not
explicitly mentioned in the Constitution does not mean that the government can infringe
on that right. The Supreme Court recognized the 14th Amendmentas providing a substantive
due processright to privacy.

Alaska

On August 22, 1972 the Alaska Right of Privacy Amendment, Amendment 3, was
approved with 86% of the vote in support of the legislatively referred constitutional
amendment. Article |, Section 22 of Alaska's constitution states, "Theright of the people to
privacy is recognized and shall not be infringed. The legislature shall implement this
section".

California

Article 1, §1 of the California Constitution articulates privacy as an inalienable right.

CA SB 1386 expands on privacy law and guarantees that if a company exposes a
Californian's sensitive information this exposure mustbe reported to the citizen. This law
has inspired many states to come up with similar measures. California's "Shine the Light"
law (SB 27, CA Civil Code § 1798.83), operative on January 1, 2005, outlines specific rules
regarding how and when a business must disclose use of a customer's personal
information and imposescivil damages for violation of the law. California's Reader Privacy
Act was passedintolawin 2011. The law prohibits a commercial provider of a book service,
as defined, from disclosing, or being compelled to disclose, any personal information
relatingto a user of the bookservice, subject to certain exceptions.

The bill would require a provider to disclose personal information ofa user only if a
court order has beenissued, as specified, and certain other conditions have been satisfied.

The bill would impose civil penalties on a provider of a book service for knowingly
disclosing a user's personal information to a government entity in violation of these
provisions. Thislaw is applicable to electronicbooks in addition to print books.

Florida

Article |, §23 of the Florida Constitution states that "Every natural person has the
right to be let alone and free from governmental intrusion into the person's private life
except as otherwise provided herein. This section shall not be construed to limit the
public's right of access to public records and meetings as provided by law."
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Montana

Article 2, §10 of the Montana Constitution states that "The right of individual privacy
is essential to the well-being of a free society and shall not be infringed without the
showingof a compelling state interest".

Washington

Law enforcement are required to obtain a warrantbefore using IMSI-catcher technology.

Private individual's text messages are protected from warrantless searches. The right
to privacyis protected also by more than 600 laws in the statesand by a dozen federal laws,
like those protecting health and student information, also limiting electronic surveillance.

Several of the US Federal privacy laws have substantial "opt-out" requirements,
requiring that the individual specifically "opt-out" of commercial dissemination of personally
identifiable information (PIl). In some cases, an entity wishing to "share" (disseminate)
information is required to provide a notice, such as a GLBA notice or a HIPAA notice, requiring
individualsto specifically Opt-out. These "opt-out" requests may be executed either by use
of forms provided by the entity collecting the data, with or without separate written
requests.
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INTRODUCTION

The American legal system has many distinctive features. We will not here attempt
to surveyall of these, but will instead look closely at those characteristics that we consider
to be the mostsignificant. In our opinion, these features are mostimportant because they
give the American legal system its uniqueness; they set the forum forany economic, legal
or political relationships it engages in domestically and internationally.

An analysis of any legal system must involve an examination of the historical circumstances
from which that legal system emerged. This paper will thereforeinclude a brief discussion
of history of the American legal system. In this course, we have reviewed many aspects of
the U.S. legal system in comparative and historical perspective.

Based upon the reading and our discussions, what in your view are the most important
characteristics of the American legal system? What is most distinctive about the U.S.
system? Explain those featuresand the reasonsfor your choice.

How would you compare these characteristics of the U.S. system to the equivalent
features of your own legal system? Can you suggest any other approaches that would be
helpfulto an understanding of the U.S. system?

The colonizationof the USA beganin the 16th Century. The first settlers were not all
English. In whatis today known as Florida, they were Spanish; in Louisiana, French.

The Dutch were the first to settle parts of New York. Consequently, the legal traditions and
laws of some states of the USA still contain elements that draw from Civil Law tradition.

The path of political and economic development, however, has been such that the
Common Law tradition came to take overin American law.

The American Revolution did not bring about a comparable break with English practices.

The connectionswith England did lessen, however,and American judges, jurists,and
legislators began in a more independent fashion than previously to develop (using the
received English law as a basis) legal institutions and doctrinesthat reflected the economic,
political, and social realities of the new American society.

Gradually over the years a distinctive American legal tradition has emerged. While
still faithful in many aspects to the Common Law tradition, it developed original features
and moved closer to the Civil Law tradition. Federalism, the American Constitution,
separation of Federal and State powers and Constitutional Review

The American Constitution was created in 1789 and is one of the most distinctive
features of the American legal system. It made a clear distinction between the various branches
of government and their respective jurisdictions. This separation of powers provides a
system of shared power known which acts as checks and balances between the various
branchesof government. Three branches of government were created in the Constitution.

These are: the Legislative, the Executive, and the Judiciary branch. Each of these
branches has certain powers, and each of these powers is limited. The President appoints
judges and departmental secretaries.
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But these appointments must be approved by the Senate. The Congress can pass a
law, but the President can veto it. The Supreme Court can rule a law to be unconstitutional,
but the Congress, with the States, can amend the Constitution. The separation of Federal and
state powers remains one of the most distinctive features of the American legal system.

Amongthe nations thathave been steady democraciessince the end of World War
[1, the USA has been one of the few countries that has a chief executive who is elected
independently of the legislature and is not, in any meaningful way accountable to the
legislative branch. While the USA has always used this "presidential"model of government,
very few other countries with stable, enduringdemocraticsystems have done so. Instead,
over history most other countries, such as France and Germany, have adopted more of a
parliamentary model of government, whereby the chief executive is accountable to the
legislative branch, rather thanindependent of the legislative branch.

As a consequence of this separation of Federaland state powers, the Unites States
has national and state law, federal courts and state courts.

Federal courts often decide cases based on state law, and within states there are
often complex courtstructures which themselves have overlappingjurisdictions.

Around this exists all sorts of complicated rules of civil procedure that have had to
be developedin orderto administerthe allocation of cases to the various courts. As a result
of theserules, a case can often be tried in one of two or more courtrooms.

Dueto this strategic advantage to one side or the other of havingthe case heardin a
specific court, the parties often seek to exploit aspects of these procedural rules to their
advantage. Thisin itself is a distinctive feature of the American legal system,and one that is
non-existentin the civil law legal systems of Europe.

One of the mostnotableand recognizable elements of the American legal systemis
its robust system of constitutional review. This refers to the process by which a court
invalidates the actions of another branch of governmentas being inconsistent with a higher
law, and the other branch of governmentcannotdo anythingaboutit.

This feature is particular to the legal system of the USA. As with the separation of
powers between Federaland state government, constitutional review is unrivalledin any of
the democracies of the western world. The mannerin which the USA has structured constitutional
review is unique. Firstly, constitutional review is administered in generalist courts, which
have jurisdiction over constitutional law as well as other bodies of law. Very few countries
in the world have such a system of constitutional review in place that allows courts to
addressboth constitutional and other legal issues.

Secondly, the USA remains distinctive in spreading the power of constitutional review
among a range of courts, rather than administering it in a single constitutional court (in Germany).

Thirdly, even though more American courts have the ability to address constitutional
issues, they can only address constitutional issues in the context of adversarial disputes.

By contrast, many countries, such as Canada, France and Germany, have permitted
constitutional issues to be put to their courts even when there is not a live, concrete dispute.

Fourthly and finally, judges hearing constitutional cases have an enormous degree of official
institutional independence. Unlike their European counterparts who operate within the inquisitorial
legal system, American federal judges have life tenure, with no mandatory retirement age.

Task 1. Read the text & pick up the essential details in the form of quick notes.
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The courts of the USA are closely linked hierarchical systems of courts at the federal
and state levels. The federal courts form the judicial branch of the Federal government of
the USA and operate under the authority of the USA Constitution and federal law. The state
and territorial courts of the individual U.S. states and territories operate under the
authority of the state and territorial constitutions and state and territorial law.

Federal statutes that refer to the "courts of the USA" are referringonly to the courts
of the federal government, and not the courts of the individual states.

Because of the federalist underpinnings of the division between sovereign federal
and state governments, the various state court systems are free to operate in ways that
vary widely from those of the federal government,and from one another.

In practice, however, every state has adopted a division of its judiciary into at least
two levels, and almost every state has three levels, with trial courtshearing cases which
may be reviewed by appellate courts, and finally by a state supreme court.

A few states have two separate supreme courts, with one havingauthority over civil
matters and the other reviewingcriminal cases. 47 states and the federal government allow
at least one appeal of right from a final judgment on the merits, meaning that the court
receivingthe appeal must decide the appeal afterit is briefed and argued properly.

Three states do not provide a right to a firstappeal. Rather, they give litigants only a
right to petition the right to have an appeal heard.

State courts often have diverse names and structures, asillustrated below.

State courts hear about 98% of litigation; most states have courts of special
jurisdiction, which typically handle minor disputes such as traffic citations, and courts of
general jurisdiction responsiblefor more serious disputes.

The U.S. federal court system hears cases involvinglitigants from two or more states,
violations of federal laws, treaties, and the Constitution, admiralty, bankruptcy, and
related issues. In practice, about 80% of the cases are civiland 20% criminal. Thecivil cases
often involve civil rights, patents, and Social Security while the criminal cases involve tax
fraud, robbery, counterfeiting, and drug crimes.

The trial courts are U.S. district courts, followed by USA courts of appeals and then
the Supreme Court of the USA.

The judicial system, whether state or federal, begins with a court of first instance,
whose work may be reviewed by an appellate court, and then ends at the court of last
resort, which mayreview the work of the lower courts.

Active vocabulary

Courts, hierarchical systems of courts, federal, state levels, judicial branch,to operate,
under the authority, federal law, division, various state court systems.

Task 1. Choose the keywords that best convey the gist of the information.
Task 2. Find synonyms to the following ones.

General, to review, district, to appellate, lower courts, to involve, treaty, dispute, to
handle, robbery, crime, civil rights, violation, to provide, to appeal.

Task 3. Analyze the information and use it in practice.

Task 4. Analyze the information, which is in the highlight, and use it in practice.
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COMMON LAW SYSTEM & THE SUPREME COURT

The common law was received in the American colonies and adopted as the basis of
American legal systems after the Revolutionin the state and federal constitutions.

In American practice, the common law is one of two legal systems (the other being
equity), now merged in all jurisdictions including the federal, that are the basis of the
American legal order.

American law has over the years established its own tradition, one which though
connected in important ways with the Common-Law traditionandin a lesser degree with
the Civil-Law tradition, has many uniquely American traits. They derive from institutions
and conditions thatare not replicated elsewhere.

The U.S. legal system is, for the most part, derived from the English common law
system in which previous case decisions are used as precedents and followed.

Other countries such as France, have a code-based legal systemin which case law is
farless important. To maintain its structure and to guarantee fundamental human rights,
an independent judicial branch of government was created and formed a central part of
the American legal system. The Supreme Court of the USA was thus called upon to serve,
with the assistance of the lower courts, as the "balance wheel" of the federal system,
protector of individual rights, and arbiter of the allocation of powers amongthe executive,
judicial, and legislative branches of the federal government.

The degree to which courts, especially the Supreme Courtof the USA, establish the
values and principles of American economic, social, and personal life is unmatched elsewhere.

In its exercise of judicial review in particular cases, the Court sets precedents that
apply to future cases. This can be contrasted to the legal systems of Europe where case law
is not of paramountimportance and where a civil code is adheredto.

Civil Procedure & Litigation & Contingency Fees

American ideology makes civil procedure especially important. The importance of
civil procedureis connected to broader American norms. Thiscommitment to the ideal of
procedural due process reflects the American belief in individualism which, in the legal
context, promotes a formality designed to assure that every claimant will receive individualized
justice. It alsoreflects the American cultural notion thatthere are supposed to be winners
and losers, rather than compromise solutions.

American procedural law has developed class action procedures that have no
counterparts in the procedural law of Civil-Law jurisdictions and go well beyond the
practices of mostother Common-Law jurisdictions.

As a consequence of a regime of complex legal proceduresthatis so characteristicof
the American legal system, ordinary citizens are less capable of handlingtheir disputes on
their own,and more dependentuponengagingthe services of lawyers.

Many think disputes over auto accidents and the purchase and sale of homes and
apartments should be handled withoutlawyers. Yet, in most states in the Unites States the
baffling proceduresthatnow surroundwhatcould be simple matters force people to turn
these problems over to lawyers. Even sophisticated corporate executives are helpless
before complex legal procedures known only to attorneys. Moreover, many of these
executives quickly learn that losingor winninga case at the trial level rarely brings an end
to their legal bills.
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Because the losingside is typically able to assertthat one procedural irregularity or
another hasfatally tainted the case and requires a re-trial.

Indeed, a large number of cases are overturned on procedural technicalities.

Litigation plays a much broader role in the USA than elsewhere. The U.S. system is
noted for havingmany rulesthat are seen as favorableto plaintiffs.

Each party to a private lawsuit pays its own legal fees and a loser does not pay a
winner’s legal costs as in the United Kingdom. The American legal system is well known for
its especially adversarial nature. A greater number of lawyers arein control of casesin the
Unites States thanany whereelse in the world.

It is an undisputed fact that the American legal system has relatively few judges
available when compared with the amount of litigation. The idea of litigating to completion
more than even a small share of cases is out of the question. Hence, the overriding objective of
the judiciaryis to get the lawyers to manage, and ultimately settle, cases themselves. It has
consequently become critical to develop procedural arrangements that facilitate that
process. This accounts for the complex discovery system that allows each side a level of
access to each other’s documents and witnessesin advance of a trial.

Thisin itselfis astonishingto lawyers of other countries. What this effectively means
is that lawyers have an enticementto abuse the discovery process, and that problem has
required the development of additional multifaceted procedural measures intended to
discourage such misuse.

In addition to the important and unique characteristics discussed above, courts
withinthe American legal system permita distinctive method of financing private lawsuits.
U.S. courts allow lawyers to finance their clients’ cases on a contingent basis in return for
the chanceto receive 30-40 % of any damages awarded. This contingency arrangement is
often attractive to those who cannot afford to bring a lawsuit to assert their claims & means
that plaintiff lawyers, who may or may not receive a windfall, have a financial interest in
the outcome. Contingency fees also make litigation more likely.

Role of Juries

Juries are much more widely used in the USA to decide cases and to resolve questions of
fact. The American legal system has retained juries for civil trials, for both personalinjury
cases as well as complex commercial disputes. This is quite unlike other common law
nations, such as Great Britain, Canadaand Australia. Havingjuries, however, has required
the U.S. to develop special procedures to govern precisely what jurors are permitted to
hearand whatthey are permitted to decide.

The American legal system has sophisticated controls on whatlawyers may say, how
they may conduct themselves in the courtroom, and how witnesses may be handled,
amongst many other procedures. We will discuss the role of juries in the American legal
system in detail in the latter part of this paper.

Political Public Law

The American publiclaw system is distinctive in how political it always hasbeen and
still remainsin terms of the way officials with formal legal authority come to acquire their
positions. Many Americanlegal personnel usually either have to campaign themselves for
their positionsin competitive elections, or must petition the supportof elected officials in
order to acquire their positions.
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By contrast, many of the world’s other main legal systems feature more bureaucratic
systems of appointment, where appointments are made based on a career of dedicated
trainingand exceptional governmentservice.

In the majority of other countries with successful criminal justice systems, legal
personnel are professionalized bureaucrats, hired and fired in a civil service fashion.

Unlike other legal systems around the world state judges in America are elected.
Very few jurisdictions anywhere in the world feature direct elections of judges.

Furthermore, federal judges, although not directly elected and instead appointed,
are also political figures. In decidingwho amongthe best of the Americanlegal profession
to nominate, the President of the USA often goes by who has the most political connections
or experience. Justice Stephen Breyer, an appointee by President Bill Clinton to the Supreme Court
in 1994, was a close advisor to leading Democratic Senator Edward Kennedy.

The control of judicial appointmentis spread outmore evenly among the different
branches of government in other countries than in the USA. The result being appointed
judges in other democracies seems to come from more judicial and less political backgrounds.

The Adversarial Nature of the American Legal System

One of the mostdistinctive features of the American legal system s its adherence to
the adversarial system of law administration. The contemporary Anglo-American adversary
system has gradually evolved over several hundred years. Early English jury trials were
unstructured proceedingsin which the judge might act as inquisitor oreven prosecutor as
well as fact finder. Criminal defendants were not allowed to have an advocate, call witnesses,
conduct cross-examination, or present affirmative defenses.

All types of evidence were allowed, and juries, although supposedly neutral and
passive, were actually highly influenced by the judge’s comments and directions. In fact,
before 1670, jurors could be fined or jailed for refusing to follow a judge’s instructions.

The late 1600s saw the advent of a true adversarial system in the USA. Juries took a
more neutral stance, and previously non-existent appellate review became possible in
certain circumstances. By the 18th century, juries assumed an even more independent
position as they started operatingas a restrainton governmentaland judicial exploitation
and corruption. The Framersof the Constitution recognized the significance of the jury trial
in a liberal society by specifically establishing it in the Sixth Amendment as a right in
criminal prosecutions.

The autonomous judiciary was somewhat slower in developing. Before the 1800s,
English judges were still influenced by their ties with the Crown,and U.S. judges were often
politically partisan.U.S. Supreme Court Chief Justice John Marshall, who served from 1801
to 1835, established the sovereignty and independence of the Supreme Court with his
opinion established "the basic principle that the federal judiciary is supreme in the
exposition of the law of the Constitution". By the early 1800s, attorneys had also become
importantas advocates and presenters of evidence.

Procedural and evidentiary rules were developed, which turned the attention of
litigation towards dispute resolution ratherthan argumentson minor points of law.

The fundamental pillars of the USA’ contemporary legal system had been established.

In the USA today the adversary systemis applied and adhered to, not only because
of the protectionit accords the accused.
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But becauseits competitive style of presentingevidence and argumentis thought to
produce a more accurate result than the inquisitorial alternative, where proof-taking in
controlled by the judge. In accordance with this view, the judge who administers an apparently
nonpartisan inquiry cannot truly keep an open mind to the case before him, and lacks
sufficient motivationsto do a properjob.

The probability of conflict between the aims of achieving accurate results and maintaining
high barriers to conviction is often denied. It is occasionally conceded, however, that such
barriers, while they lessen the possibility of convicting an innocent person, increase the possibility
that the guilty may escape conviction. Hence, by keeping these barriers high, as required by
the adversarysystem, the accuracy of outcomesin the total number of cases irrespective of
the kind of error can well be decreased.

Another difference between the Civil Law systems of Europe and the Anglo-American
legal system of the Unites States respects the manner in which the authoritative starting
points for legal reasoning are set out. In the Civil Law, these are contained in legislation
which, when general rules of private law are in question, takes the form of a code.

In the Anglo-American legal system starting points for legal reasoning are found in
judicial decisions (CommonLaw) and to a lesser degree, in statutes. Today, statutes play a
larger role thanin the past, butjudicial decisions remain of centralimportance.

A further contrasting characteristic of the two legal systems concerns the style of
legal analysis and thinking. Civilian jurists, for example, still state legal propositions more
thando juristsin the Anglo-American Common Law tradition.

Moreover, civilians also generally place greater value than do Common Law jurists
on coherence and structure. The latter proceed in a more fact-specific fashion. The
CommonLaw accordingly tends to place less weight on the administrationof the law than
does the Civil Law. More contrasts between the two systems can be seen in the judicial
decisionsrendered by Common Law courts and those rendered by Civil-Law courts.

Decisions arrived at by the former, for example, offer far more explicitand complete
explanation of the court’s reasoningthan do their Civil Law counterparts. The opinionin a
caseis written by one judge and bears hisname. Other judges are free to concurordissent
in separate and signed opinions. Other judges sitting on the same case are free to dissent.

Unlike European courts, American courts do not face the outside world as a single
authority thatalways speaks with only one, unanimousand anonymous voice.

Anotherstark difference betweenthese two systems is that many litigation practices
and tools accepted by the American adversarial system are almost entirely rejected elsewhere.

The unsuccessful partyin a legal suitis not required to pay his opponents’ litigation
expenses. Therobustdiscovery availablein American courtsis not to be found elsewhere.

Unlike most Civil Law systems, it is common legal practice for American lawyers to
contact witnesses and talk at length with them before they give their testimonyin court.

Moreover, through directand cross-examination American lawyersmanipulate and
controlthe flow, pace, and scope of the witnesses’ court testimonies.

In the Anglo-Americanadversary system, the parties to a dispute or their advocates
square off againsteach other and assumeroles thatare strictly separateand distinct from
that of the decision maker, usually a judge or jury. The decision maker is expected to be
objective and free from bias.
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Rooted in the ideals of the American Revolution, the modern adversary system
reflects the conviction that everyone is entitled to a day in court before a free, impartial,
and independent judge. Adversary theory holds that requiring each side to develop and present
its own proofs and arguments is the surest way to uncover the informationthatwill enable
the judge or jury to resolve the conflict. The Anglo-American requirement of an impartial
and passive factfinder contrasts with the requirements of other legal systems.

Most European countries employ the inquisitorial system, in which a judge investigates
the facts, interviews witnesses, and rendersa decision. Juriesare not held in high regard in
an inquisitorial court; the disputants are moderately involvedin the fact-finding process.

The mainemphasisina Europeancourtis the search for truth, whereasinan Anglo-
American courtroom, truth is secondary to the aim of reaching the fairest decision in the
resolution of the dispute. It has been suggested that the inquisitorial system, with its goal
of seekingand finding the truth, is a more just and equitable legal system.

However, proponents of the adversary system maintainthatthe truth is most likely
to emerge afterall sides of an argumentare put forward.

Supportersof the Anglo-Americanadversarial system also pointout that the civil law
inquisitorial system has its own deficiencies, includingabuse and corruption.

European judges must assume all roles in a trial, including those of fact finder, evidence
gatherer, interrogator, and decision maker. Due to these sometimes conflicting roles,
European judges maytend to prejudge a case in an effortto finalize it and dispose of it.

Inquisitorial courts are far more indifferent to individual rightsthan are adversarial
courts, and inquisitorial judges, who are government bureaucrats (rather than part of an
independentjudiciary), mayidentify more with the governmentthan with the parties.

Critics of the inquisitorial system say that it provides little, if any, check on
governmentexcess and invites corruption, bribery,and abuse of power.

A further argumentforthe Anglo-Americanadversary system is that the parties to a
lawsuitareresponsible for gatheringand compilingallthe evidencein the case. This forces
them to develop their arguments and present their most compelling evidence, and also
preserves the impartiality and passivity of the fact finder.

The adversary process is governed by strict rules of evidence and procedure that
allow both sides equal opportunity to argue their cases. These rules also help to ensure
that the decision is based solely on the evidence presented. The structure of this legal system
unsurprisingly encourages enthusiastic advocacy by lawyers on behalf of their clients, but the
code of ethics governingthe behavior of lawyersisintended to restrain the propensity to
endeavorto win by any means.

Conclusion

There are no doubts that the American legal system has its unique and perhaps to
some degree, questionable characteristics. The litigious and adversarial nature of the legal
system of the USA has a vastly different structure to Europe’s bureaucraticlegalism.

The American legal system’s methods of litigation are more adversarial, unpredictable
and costly, and its courts have a largerrole in makingand implementing public policy.

Although the two legal systems share basic principles, they differ sharplyinterms of
laws, legal institutions, and legal style.

Task 1. Choose the keywords that best convey the gist of the information.
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ADVANTAGES & DISADVANTAGES
OF THE JURY SYSTEM

A discussion regarding the advantages and disadvantages of the American jury
system can not exclude some analysis of the historical origins of the modern version of this
institution. The American jury system has its deep roots in medieval England.

As earlyas the 1100s, groups of twelve knights were assembledtoresolve disputes
over land titles and taxation. The group of twelve evolved into a jury, which had the power
to give testimony and ask questions of the accused and accuser, as well as decide the
merits of arguments and evidence.

By the 1400s the characteristic of the jury as an impartial decider of facts was well
rehearsed. In 1670 the Bushel’s case established the principle that a jurorcan not be fined
or imprisoned for acquitting a defendant. By the 1700s it became rule that a jury must
decide a case purely on the facts before it during a trial, and not on any extrajudicial
knowledge. Thatversionof the juryinstitution was subsequently transportedto the USA by
English colonists. Over the course of the 1900s, judges came into the jury picture. They
gained power to control juries and juries’ roles became what they are today- hearing
evidence and decidingthe guilt or innocence of an individual. The institution of the jury is a
fundamental part of American jurisprudence.

One of the questions surrounding the validity of trial by jury is that a juror’s
competence comesinto play when decisions have to be made aboutthe trial. Opponents of
the jury system argue that the judge- by training, experience and superior intelligence, is
better ableto understandlaw and fact thanthe laypersons drawn from a broad range of
levels of intelligence without experience,and without sanctioned responsibility.

One of the many criticisms of jury trials is that they are time consuming and
expensive. It is estimated that trial by jury takes about forty % longer than bench trials.
Lawyers take longer in presenting their cases and enforcing the rules of evidence is also
time consuming. Unlike judges who are "professional listeners" jurors often need breaks in
order to remain focused. The decision making processof juriesis alsolongand drawn out.
It is argued, however, that the length of a trial could be reduced by making sure that both
the defense and prosecution are more preparedfor their cases.

The trials become very expensive when the appeal process is put into play. Individuals
have so many appeals which become very costly. This could be cut down if an individual
was allowed simply one appealinstead of the several thatthey use at present.

Another areathathasbeen a focus of controversyis the jury’s interpretation of the
law. Critics complain that juries will not follow the law, either because they do not understand it
or because they do not like it.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Transfer the given information from the passages onto a table.

Activity

Event When Where Score
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CASES & THE LAW
In the US cases are decided based on principles established in previous cases.
KEY TAKEAWAYS
Key Points

Commonlaw s created when a courtdecides on a case and sets precedent.

The principle of common law involves precedent, which is a practice that uses

previous courtcases as a basis for making judgmentsin current cases.

Justice Brandeis established stare decisis as the method of making case law into good
law. The principle of stare decisis refers to the practice of letting past decisions stand,
and abiding by those decisions in current matters.

Key Terms

Common law: A legal system that gives great precedential weightto common law on

the principle that it is unfair to treat similar facts differently on different occasions.

Stare decisis: The principle of followingjudicial precedent.

Precedent: a decided case whichis cited or used as an example to justify a judgment

in a subsequentcase.

EstablishingCommon Law

When a decisionin a court caseis madeandis called law, it typically is referred to as
"good law". Thus, subsequent decisions mustabide by that previous decision. This is called
"common law", and it is based on the principle that it is unfair to treat similar facts
differentlyin subsequentoccasions. Essentially, the body of common law is based on the
principles of case precedentand stare decisis.

Case Precedent

In the USA legal system, a precedent or authorityis a principle or rule established in a
previous legal case that is either binding on or persuasive for a court or other tribunal when
deciding subsequent cases with similarissues or facts. The general principlein common law
legal systems is that similar cases should be decided so as to give similar and predictable
outcomes, and the principle of precedentis the mechanism by which this goal is attained.

Black’s Law Dictionary defines "precedent" as a "rule of law established for the first
time by a court for a particular type of case and thereafter referred to in deciding similar cases".

Stare Decisis

Stare decisis is a legal principle by which judges are obliged to respectthe precedent
established by prior decisions. The words originated from the phrasing of the principlein
the Latin maxim Stare decisis et non quieta movere: "to stand by decisionsand not disturb
the undisturbed". In a legal context, this is understood to mean that courts should generally
abide by precedentand notdisturb settled matters. In other words, stare decisis applies to
the holdingof a case, or, the exact wording of the case. As the USA Supreme Court has put
it: "dicta may be followed if sufficiently persuasive but are not binding". In the USA
Supreme Court, the principle of stare decisis is most flexible in constitutional cases:

Stare decisis is usually the wise policy, because in most mattersit is moreimportant
that the applicable rule of law be settled than that it be settled right.... But in cases
involvingthe Federal Constitution this Court has often overruledits earlier decisions....
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TYPES OF COURTS
The federal court system has 3 levels: district courts, courts of appeals, the Supreme Court.

KEY TAKEAWAYS
Key Points

District courts and administrative courts were created to hear lower level cases.

The courts of appealsarerequired to hear all federal appeals.

The Supreme Courtis not required to hear appealsandis considered the final court of
appeals. The Supreme Court may exercise original jurisdiction in cases affecting ambassadors
and other diplomats,andin cases in which a state is a party.

Key Terms

Appeal: (a) An application for the removal of a cause or suit from an inferior to a
superiorjudge or court for re-examination or review. (b) The mode of proceedingby which
such removal is effected. (c) The right of appeal. (d) An accusation; a process which
formerly mightbe instituted by one private person againstanotherfor some heinouscrime
demanding punishment for the particular injury suffered, rather than for the offense
againstthe public. (e) An accusation of a felon at common law by one of his accomplices,
which accomplice was then called an approver.

The federal court system is divided into three levels: the first and lowest level is the
USA district courts, the second, intermediate levelis the court of appeals,and the Supreme
Courtis considered the highest courtin the USA.

The USA district courts are the general federal trial courts, although in many cases
Congress has passed statutes which divert original jurisdictionto these specialized courts or
to administrative law judges (AUs). In these cases, the district courts have jurisdiction to
hear appeals from such lower bodies.

The USA courts of appeals are the federal intermediate appellate courts. They operate
under a system of mandatory review which means they must hear all appeals of right from the
lower courts. They can make a ruling of their own on the case, or choose to accept the
decision of the lower court. In the latter case, many defendants appeal to the Supreme
Court. The highestcourt is the Supreme Courtof the USA, which is considered the court of
lastresort. It generallyis an appellate courtthat operates under discretionary review.

This means that the Court, through granting of writs of certiorari, can choose which
casesto hear. Thereis generally no right of appeal to the Supreme Court.

In a few situations, like lawsuits between state governments or some cases between
the federal government and a state, the Supreme Court becomes the court of original
jurisdiction. In addition, the Constitution specifies that the Supreme Court may exercise
originaljurisdictionin cases affectingambassadors and other diplomats, in cases in which a
stateis a party,and cases between the state and another country.

In all other cases the Courthasonlyappellate jurisdiction. It considerscases based on
its original jurisdiction very rarely; almost all cases are brought to the Supreme Court on
appeal. In practice, the only original jurisdiction cases heard by the Court are disputes
between two or more states. Such cases are generallyreferred to a designated individual,
usually a sitting or retired judge, or a well-respected attorney, to sit as a special masterand
reportto the Courtwith recommendations.
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COURTS OF FEDERAL JURISDICTION
The federal court system has limited, though important, jurisdiction.

KEY TAKEAWAYS
Key Points

In the justice system, state courts hear state law, and federal courts hear federal law
and sometimes appeals. Federal courts only have the power granted to them by federal law
and the Constitution. Courts rendertheir decisions through opinions; the majority will write
an opinion and the minority will write a dissent.

Key Terms

Jurisdiction: the power, right, or authority to interpretand apply the law.

Federal system: a system of government based upon democratic rule in which
sovereignty and the power to ruleis constitutionally divided between a central governing
authority and constituent political units (such as states or provinces)

Federal Jurisdiction

The American legal system includes both state courts and federal courts. Generally,
state courts hear cases involving state law, although they may also hear cases involving
federal law so long as the federal law in question does not grant exclusive jurisdiction to federal
courts. Federal courts may only hear cases where federal jurisdiction can be established.

Specifically, the court must have both subject-matter jurisdiction over the matter of
the claim and personaljurisdiction over the parties.

The Federal Courts are courts of limited jurisdiction, meaning that they can only
exercise the powers that are granted to them by the Constitution and federal laws. For
subject matter jurisdiction, the claimsin the case musteither: raise a federal question, such
as a cause of action or defense arising under the Constitution;a federal statute, or the law
of admiralty; or have diversity of parties. For example, all of the defendants are from a
different state than the plaintiff, and have an amount in controversy that exceeds a
monetary threshold (which changes from time to time).

If a Federal Courthas subject matter jurisdiction over one or more of the claimsin a
case, it has discretion to exercise ancillary jurisdiction over other state law claims.

The Supreme Court has "cautioned that Court[s] must take great care to "resist the
temptation" to express preferences about [certain types of cases] in the form of jurisdictional
rules. Judges must strain to remove the influence of the merits from their jurisdictional
rules. The law of jurisdiction mustremainapartfrom the world upon which it operates".

Generally, when a case has successfully overcome the hurdles of standing, Case or
Controversy, and State Action, it will be heard by a trial court. The non-governmental party
may raise claims or defenses relating to alleged constitutional violation(s) by the government. If
the non-governmental party loses, the constitutional issue may form partof the appeal.

Eventually, a petition for certiorarimay be sentto the Supreme Court. If the Supreme
Court grants certiorari and accepts the case, it will receive written briefs from each side
(and schedule oralarguments. The Justices will closely question both parties.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.
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Bureaucratic reform in the U.S. was a major issue in the late 19th century and the
early 20th century.
KEY TAKEAWAYS

Key Points

The five important civil service reforms were the two Tenure of Office Acts of 1820
and 1867, the Pendleton Act of 1883, the Hatch Acts (1939 and 1940) and the CSRA of
1978. The Civil Service Reform Act (the Pendleton Act) is an 1883 federal law that
established the USA Civil Service Commission, placing most federalemployees on the merit
system and markingthe end of the so-called "spoils system".

The CSRA was an attempt to reconcile the need for improved performance within
bureaucraticorganizations with the need for protection of employees.

Key Terms

Merit: Something deserving good recognition.

Merit system: the process of promotingand hiringgovernmentemployees based on
their ability to performajob, rather than on their political connections.

Spoils system: The systematic replacement of office holders every time the government
changed party hands.

Patronage: granting favours, giving contracts or making appointments to office in
return for political support

Bureaucratic reform in the USA was a major issue in the late nineteenth century at
the nationalleveland in the early twentieth century at the state level.

Proponents denounced the distribution of office by the winners of elections to their
supporters as corruptand inefficient. They demanded nonpartisanscientific methods and
credentials be used to select civil servants. The five important civil service reformswere the
two Tenure of Office Acts of 1820 and 1867, the Pendleton Act of 1883, the Hatch Acts
(1939 and 1940), and the Civil Service Reform Act (CSRA) of 1978.

In 1801, President Thomas Jefferson, alarmed that Federalists dominated the civil
service and the army, identified the party affiliation of office holders, and systematically
appointedRepublicans. President AndrewJacksonin 1829 began the systematicrotation of
office holders after four years, replacingthem with his own partisans.

By the 1830s, the "spoils system" referred to the systematic replacement of office holders
every time the government changed party hands. The Civil Service Reform Act (the
Pendleton Act) is an 1883 federallaw that established the USA Civil Service Commission.

It eventually placed most federal employees on the merit system and marked the
end of the so-called "spoils system". Drafted during the Chester A. Arthur administration, the
Pendleton Act served as a response to President James Garfield’s assassination by a
disappointed office seeker. The new law prohibited mandatory campaign contributions, or
"assessments"”, which amounted to 50-75% of party financing during the Gilded Age. Second, the
Pendleton Act required entrance exams for aspiringbureaucrats. One result of this reform
was more expertise and less politics among members of the civil service. An unintended
result was political parties increasingreliance on funding from business, since they could no
longer depend on patronage hopefuls. The CSRA became law in 1978.
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TERMINATION

Civil service laws have consistently protected federal employees from political influence,
and critics of the system complained that it was impossible for managers to improve
performance and implement changes recommended by political leaders.

The CSRA was an attempt to reconcile the need forimproved performance with the
need for protection of employees. Bureaucraticreform includesthe history of civil service
reform and efforts to curb or eliminate excessive

KEY TAKEAWAYS
Key Points

A bureaucrat is a member of a bureaucracy and can comprise the administration of any
organization of any size. Civil service reform is a deliberate action to improve the efficiency,
effectiveness, professionalism, representation and democratic character of a bureaucracy, with a
view to promoting better delivery of public goods and services, with increased accountability.

Red tape is excessive regulation or rigid conformity to formal rules that is considered
redundant or bureaucratic and hinders or prevents action or decision-making.

The "cutting of red tape" is a popular electoral and policy promise. In the USA, a
number of committees have discussed and debated Red Tape Reduction Acts.

Key Terms

Civil service reform: Civil service reform is a deliberate action to improve the efficiency,
effectiveness, professionalism, representationand democraticcharacter ofa bureaucracy,
with a view to promoting better delivery of public goods and services, with increased
accountability.

Bureaucracy: Structure and regulations in place to control activity. Usually in large
organizationsand governmentoperations.

Red tape: A derisive term for regulations or bureaucratic procedures that are considered
excessive or excessively time- and effort-consuming.

A bureaucracy is a group of specifically non-elected officialswithin a government or
otherinstitution thatimplements therules, laws, ideas, and functions of their institution. In
other words, a government administrative unit that carries out the decisions of the
legislature or democratically-elected representation of a state.

Bureaucracy may be defined as a form of government: "government by many bureaus,
administrators, and petty officials. A governmentis defined as: "the political direction and
control exercised over the actions of the members, citizens, or inhabitants of communities,
societies, and states; direction of the affairs of a state, community, etc ".

On the other hand democracy is defined as: "government by the people; a form of
governmentin which the supreme powerisvestedin the peopleand exercised directly by
them or by their elected agents under a free electoral system", thus not by non-elected
bureaucrats.

A bureaucrat is a member of a bureaucracy and can comprise the administration of any
organization of any size, though the term usually connotes someone within an institution of
government. Bureaucrat jobs were often "desk jobs" (the French for "desk" being bureau,
though bureau can be translated as "office").
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Civil Service Reform

A civil servant is a person in the public sector employed for a government department or
agency. The term explicitly excludes the armed services, although civilian officials can work
at "Defence Ministry" headquarters. Civil service reform is a deliberate action to improve
the efficiency, effectiveness, professionalism, representationand democraticcharacter of a
bureaucracy, with a view to promoting better delivery of public goods and services, with
increased accountability. Such actions caninclude

e datagatheringandanalysis;

e organizational restructuring;

e improvinghumanresource managementand training;

e enhancing pay & benefits while assuring sustainability under overall fiscal constraints;

e strengtheningmeasuresfor public participation;

e transparency;

e combatingcorruption.

Important differences between developing countries and developed countries
require that civil service and other reforms first rolled out in developed countries be
carefullyadaptedto local conditionsin developing countries.

The Problem of Bureaucratic Red Tape

BureaucraticRed Tapeis excessive regulationorrigid conformity to formal rules that
is considered redundantor bureaucraticand hindersor prevents action or decision-making.

It is usually applied to governments, corporations and other large organizations.Red
tape generallyincludesfilling out paperwork, obtaining licenses, having multiple people or
committees approve a decision and various low-level rules that make conducting one’s
affairs slower, more difficult, or both. Red tape can include "filing and certification requirements,
reporting, investigation, inspectionand enforcement practices,and procedures”.

The "cutting of red tape" is a popular electoral and policy promise. In the USA, a
number of committees have discussed and debated Red Tape Reduction Acts.

The Pendleton Civil Service Reform of USA is a federal law established in 1883 that
stipulated thatgovernmentjobs should be awarded on the basis of merit.

The act provided selection of government employees competitive exams, rather
than ties to politicians or political affiliation. It also made it illegal to fire or demote
governmentemployeesfor political reasons and prohibits solicitingcampaign donations on
Federalgovernment property.

To enforce the merit system and the judicial system, the law also created the USA
Civil Service Commission. A crucial result was the shift of the partiesto relianceon funding
from business, since they could no longer depend on patronage hopefuls. The Paperwork
Reduction Act of 1980 is a USA federal law enacted in 1980 that gave authority over the
collection of certain information to the Office of Management and Budget (OMB)
established with specificauthority to regulate matters regarding federalinformation and to
establish information policies. These information policies were intended to reduce the total
amountof paperwork handled by the USA governmentand the general public.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.
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DEVOLUTION

A byproductisthat it has become harderto track internal transfersto tax havens in
Consolidated Corporate Income Tax returns. Devolutionis the statutory granting of powers
from central governmentto governmentat a regional, local, or state level.

KEY TAKEAWAYS
Key Points

Devolution differs from federalism in that the devolved powers of the subnational
authority may be temporary and ultimately reside in central government.

In the USA, the District of Columbiais a devolved government. The Districtis separate
from any state and hasits own elected government. Local governments like municipalities,
counties, parishes, boroughs and school districts are devolved. They are established and
regulated by the constitutions or laws of the state in which they reside.

Key Terms

Statutory: Of, relatingto, enacted or regulated by a statute.

Devolution is the statutory granting of powers from central government to government at
a regional, local, or state level. The power to make legislation relevantto the areamay also
be granted. Legislation creating devolved parliaments or assemblies can be repealed or
amended by central governmentin the same way as any statute. Federalsystems differ in
that state or provincial governmentis guaranteedin the constitution.

The District of Columbiain the USA offers anillustration of devolved government.

It operates much like other state with its own laws and court system. However, the
broad range of powers reserved for the 50 states cannot be voided by any act of U.S.
federal government. The District of Columbia is constitutionally under the control of the
USA Congress, which created the current District government. Any law passed by District
legislature can be nullified by Congressional action. Indeed, the District government itself
could be significantly altered by a s

Chester A. Arthur: The Pendleton Act was passed under Chester A. Arthur’s administration.
Louis Brandeis: Brandeis developed the idea of case law and the importance of stare decisis. His
opinionin New Ice Co. set the stage for new federalism.

District of Colmbia: The District of Columbiais an example of devolved government.
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PRIVATIZATION

In the USA, local governments are subdivisions of states, while the federal government,
state governmentsand federallyrecognized AmericanIndiantribal nationsare recognized
by the USA Constitution. Theoretically, a state could abolish all local governments within its
borders. Local governmental entities like municipalities, counties, parishes, boroughs and
school districts are devolved. This is because they are established and regulated by the
constitutions or laws of the state in which they reside. In mostcases, U.S. state legislatures
have the power to change laws that affect local government. The governor of some states
may have power over local government affairs. Privatizationis the process of transferring
ownership of a businessfrom the publicsector to the private sector.

KEY TAKEAWAYS
Key Points

Privatization can mean government outsourcing of services or functions to private
firms, e.g. revenue collection, law enforcement, and prison management.

Privatization has been used to describe two unrelated transactions: the buying of all
outstanding shares of a publicly traded company by a single entity, making the company
private, or the demutualization of a mutual organization or cooperative to form a joint
stock company. Outsourcing is the contracting out of a business process, which an organization
may have previously performed internally or has a new need for, to an independent
organization from which the processis purchased back as a service.

Though the practice of purchasinga business function —instead of providing it internally —is
a common feature of any modern economy, the term outsourcing became popular in
America near the turn of the 21st century.

Key Terms

Outsourcing: The transfer of a businessfunction to an external service provider

Privatization: The transfer of a company or organizationfrom government to private
ownership and control. Privatization can have several meanings.

Primarily, it is the process of transferringownership of a business, enterprise, agency,
public service, or public property from the public sector (a government) to the private sector,
either to a business that operates for a profit or to a non-profit organization. The term can also
mean government outsourcing of services or functions to private firms, e.g. revenue collection, law
enforcement, and prison management.

An outsourcing deal may involve transfer of the employees and assets involved to
the outsourcing business partner. The definition of outsourcing includes both foreign or
domestic contracting, which may include offshoring, described as "a company taking a
function out of their businessand relocatingit to another country".

Some privatization transactions can be interpreted as a form of a secured loan and
are criticized as a "particularly noxious form of governmental debt". In this interpretation,
the upfront payment from the privatization sale correspondsto the principalamountofthe
loan, while the proceeds from the underlying asset correspond to secured interest
payments — the transaction can be considered substantively the same as a secured loan,
thoughit is structured as a sale. This interpretationis particularly arguedto applyto recent
municipal transactions in the USA.

73



Particularly for fixed term, such as the 2008 sale of the proceeds from Chicago
parking meters for 75 years. It is argued that this is motivated by "politicians" desires to
borrow money surreptitiously,” due to legal restrictions on and political resistance to
alternative sources of revenue, namely raising taxes orissuing debt.

Outsourcingin the USA

"Outsourcing"becamea popularpoliticalissuein the USA, havingbeen confounded
with offshoring, duringthe 2004 U.S. presidential election. The political debate centered on
outsourcing’s consequences for the domestic U.S. workforce. DemocraticU.S. presidential
candidate John Kerry criticized U.S. firms that outsource jobs abroad or that incorporate
overseas in tax havens to avoid paying their "fair share" of U.S. taxes during his 2004
campaign, calling such firms "Benedict Arnold corporations".

Criticism of outsourcing, from the perspective of U.S. citizens, generally revolves
around the costs associated with transferring control of the labor process to an external
entity in another country. A Zogby International poll conducted in August2004 found that
71% of American voters believed that “outsourcing jobs overseas” hurtthe economy while
another 62% believed that the U.S. government should impose some legislative action
againstcompaniesthattransfer domesticjobs overseas, possiblyinthe form of increased
taxes on companiesthatoutsource.

Union Busting: Ohio, 1884

Union bustingis one possible cause of outsourcing. As unions aredisadvantaged by
union busting legislation, workers lose bargaining power and it becomes easier for
corporationsto fire them and ship their job overseas.

Another givenrationaleisthe high corporateincometaxrate inthe U.S. relative to
other OECD nations, and the uncommonness of taxing revenues earned outside of U.S.
jurisdiction. However, outsourcing is not solely a U.S. phenomenon as corporations in
various nations with low tax rates outsource as well, which means that high taxation can
only partially, if at all, explain US outsourcing.

For example, the amount of corporate outsourcing in 1950 would be considerably
lower than today, yet the tax rate was actually higherin 1950. It is argued thatloweringthe
corporate income tax and ending the double-taxation of foreign-derived revenue (taxed
once in the nation where the revenue was raised, and once from the U.S.) will alleviate
corporate outsourcingand make the U.S. more attractive to foreign companies.

However, while the US has a high official tax rate, the actual taxes paid by US
corporationsmay be considerablylower dueto the use of tax loopholes, tax havens, and
"gaming the system". Rather than avoidingtaxes, outsourcing may be mostly driven by the
desireto lower labor costs (see standpointof labor above). Sarbanes-Oxley has also been
cited as a factor for corporate flight from U.S. jurisdiction.

Task 1. Analyze the information, which is in the highlight, and use it in practice.

Task 2. Remember the notions.

Outsourcing ['aut soisin] — ayTcopcuHr (nepepgaya He3aBUCMMOMY MOAPAAYMKY
HEKOTOpPbIX BMU3HeC-QYHKUMIA MK YacTen BusHec-npouecca npegnpuaTus)

outsourcing market— pbIHOK yCayr No ayTCOPCUHTY

outsourcing partnership — ayTcopcuHrosoe CoTpyAHMYECTBO, NAPTHEPCTBO
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SUNSHINE LAWS

The SunshineLaws enforce the principle of liberal democracy thatgovernments are
typically bound by a duty to publish and promote openness.

KEY TAKEAWAYS
Key Points

They establish a right-to-know legal process by which requests may be made for
government held information to be received freely or at minimal cost, barring standard
exceptions. In the USA the Freedom of Information Act was signed into law by President
Lyndon B. Johnson on July 4, 1966. It wentinto effect the followingyear.

The Freedom of Information Act (FOIA) is a federal freedom of information law that
allows for the full or partial disclosure of previously unreleased informationand documents
controlled by the USA government. The Act applies only to federal agencies.

However, all of the states, as well as the District of Columbia and some territories,
have enacted similar statutes to require disclosures by agencies of the state and of local
governments, although some are significantly broaderthan others.

The Electronic Freedom of Information Act Amendments of 1996 (E-FOIA) stated that
all agencies are required by statute to make certain types of records, created by the agency
on or after 1996, available electronically. A major issue in released documentation is
government "redaction" of certain passages deemed applicable to the Exemption section of
the FOIA. The extensive practice by the FBI has been considered highly controversial, given
that it prevents further research and inquiry.

Key Terms
Redaction: The process of editing or censoring.
Introduction

Freedom of information laws by country detail legislation that gives access by the
general publicto data held by national governments. They establish a "right-to-know" legal
process by which requests may be made for government-heldinformation, to be received
freely or at minimal cost, barring standard exceptions. Variously referred to as open records, or
sunshine laws in the USA, governments are typically bound by a duty to publish and promote
openness. In many countries there are constitutional guarantees for the right of access to
information, but usually these are unused if specific support legislation does not exist.

Freedom of Information Act

The Act defines agency records subjectto disclosure, outlines mandatory disclosure
procedures and grants nine exemptions to the statute. The act explicitly applies only to
executive branch government agencies. These agencies are under several mandates to
comply with publicsolicitation of information. Along with making publicand accessible all
bureaucraticand technical proceduresfor applying for documents from thatagency.

Agencies are also subject to penalties for hindering the process of a petition for
information. If "agency personnel acted arbitrarily or capriciously with respect to the
withholding, a Special Counsel shall promptlyinitiate a proceedingto determine whether
disciplinary action is warranted against the officer or employee who was primarily responsible
forthe withholding".
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In this way, there is recourse for one seeking information to go to a federal court if
suspicion of illegal tampering or delayed sending of records exists. However, thereare nine
exemptions, ranging from a withholding "specifically authorized undercriteria established
by an Executive order to be kept secret in the interest of national defense or foreign policy"
and "trade secrets"to "clearly unwarrantedinvasion of personal privacy".

The Electronic Freedom of Information Act Amendments were signed by President Bill
Clinton on October 2, 1996. The Electronic Freedom of Information Act Amendments of
1996 (E-FOIA) stated that all agencies are required by statute to make certain types of
records, created by the agency on or after 1996, available electronically.

Agencies must provide electronicreadingrooms for citizens to use to have access to
records. Given the large volume of records and limited resources, the amendment extended
the agencies’ required response time to FOIA requests. Formerly, the response time was ten
days and the amendment extendedit to twenty days.

Notable Cases

A major issue in released documentation is government "redaction" of certain passages
deemed applicable to the Exemptionsection of the FOIA. Federal Bureau of Investigation
(FBI) officersin charge of respondingto FOIA requests have prevented further research by
using extensive use of redaction of documentsin printor electronic form. Thishasbrought
into question just how one can verify that they have been given complete records in
response to a request.

FBI Redaction: In the early 1970s, the US government conductedsurveillance on ex-
Beatle John Lennon. This is a letter from FBI director J. Edgar Hoover to the Attorney
General. After a 25-year Freedom of Information Act Request battleinitiated by historian
Jon Wiener, the files werereleased.

Here is one page from the file. This first release received by Wiener had some
information missing—it had been blacked out presumably with magic marker — or what s
termed "redacted". A subsequent version was released which showed almost all of the
previously blacked-out text. This trend of unwillingness to release records was especially
evidentin the process of making publicthe FBI files on J. Edgar Hoover.

Of the 164 files and about eighteen thousand pages collected by the FBI, two-thirds
were withheld from Athan G. Theoharis and plaintiff, most notably one entire folder
entitled the “White House Security Survey.”

J. Edgar Hoover: John Edgar Hoover (1895-1972) was the first Director of the Federal
Bureau of Investigation (FBI) of the USA. Appointed director of the Bureau of Investigation
— predecessorto the FBI —in 1924, he was instrumental in foundingthe FBlin 1935, where
he remained director until his death in 1972 at age 77. Hoover is credited with building the
FBI into a large and efficient crime-fighting agency, and with instituting a number of modernizations
to policetechnology, such as a centralized fingerprint file and forensiclaboratories.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Transfer the given information from the passages onto a table.

Activity

Event When Where Score
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SUNSET LAWS

A sunset provisionis a measure within a statute that providesthata law shall cease
to be in effect after a specificdate.
KEY TAKEAWAYS

Key Points

In American federal law parlance, legislation that is meant to renew an expired mandate is
known as a reauthorization act or extension act. Reauthorizations of controversial laws or
agencies may be preceded by extensive political wrangling beforefinal votes.

The Sedition Act of 1798 was a political tool used by John Adams and the Federalist
Party to suppress opposition. It contained a sunset provision ensuring that the law would
cease at the end of Adams’ term (the date the law would cease) so that Democratic
Republicansagainstthe Federalist Party could not useiit.

Several surveillance portions of the USA Patriot Act were set to originally expire on
December 31, 2005. These were later renewed but expired again on March 10, 2006, and
was renewed once more in 2010. The Congressional Budget Act governs the role of Congress in
the budget process. Among other provisions, it affects Senate rules of debate during the
budget reconciliation, not least by preventing the use of the filibuster against the budget
resolutions. In the Economic Growth and Tax Relief Reconciliation Act of 2001 the US
Congress enacted a phase-out of the federal estate tax over the following 10 years, so that
the tax would be completely repealedin 2010.

Key Terms

Warrant: Authorization or certification; sanction, as given by a superior.
Mandate: An official or authoritative command; a judicial precept.
Sedition: the organized incitement of civil disorder against authority/ state.

Sunset Laws

A sunsetprovisionorclausein public policyis a measurewithin a statute, regulation,
or other law that provides for the law to cease to have effect after a specific date, unless
further legislative action is taken to extend the law.

Most laws do not have sunset clauses and therefore remainin force indefinitely.

The Congressional Budget Act governs the role of Congress in the budget process.

Among other provisions, it affects Senate rules of debate during the budget
reconciliation, not least by preventing the use of the filibuster against the budget resolutions.

The Byrd rule was adopted in 1985 and amended in 1990 to modify the Budget Act
and is contained in section 313. The rule allows Senators to raise a point of order against
any provision held to be extraneous, where extraneous is defined according to one of
several criteria. The definition of extraneous includes provisions that are outside the
jurisdiction of the committee or that do not affect revenues or outlays.

In the Economic Growth and Tax Relief Reconciliation Act of 2001, the US Congress
enacted a phase-out of the federal estate tax over the following 10 years, so that the tax
would be completely repealed in 2010. However, while a majority of the Senate favored
the repeal, there was not a three-fifths supermajority in favor. Therefore, a sunset
provision in the Act reinstated the tax to its original levels on January 1, 2011 in order to
comply with the Byrd Rule.
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As of April 2011, Republicans in Congress have tried to repeal the sunset provision,
but their efforts have been unsuccessful. Uncertainty over the prolonged existence of the
sunsetprovisionhas made estate planning more complicated.

John Adams: John Adams and his Federalist Party used a sunset provision in the
Sedition Act of 1798 to ensure that the Sedition Act would cease once Adams was out of
office. Several surveillance portions of the USA Patriot Act were originally set to expire on
December 31, 2005. These were later renewed, but expired again on March 10, 2006, and
was renewed once more in 2010. The Patriot Act is a sunset law on wiretapping for
terrorism cases, wiretappingfor computer fraud and abuse, sharing of wiretap and foreign
intelligence information, warranted seizure of voicemail messages, computer trespasser
communications, nationwide service or warrants for electronic evidence, and privacy
violation of civil liability.

X938 ; V=T Sichael Necldh
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INCENTIVES FOR EFFICIENCY & PRODUCTIVITY
Efficiency is the extent to which effort is used for a task and productivity is the measure
of the efficiency of production.
KEY TAKEAWAYS
Key Points

The Efficiency Movement played a central rolein the Progressive Era (1890-1932) in
the USA. The result was strong support for building research universities and schools of
businessand engineering, municipal research agencies, as well as reform of hospitalsand
medical schools and the practice of farming.

At the national level, productivity growth raises living standards because more real
income improves people’s ability to purchase goods and services, enjoy leisure, improve
housingand educationand contribute to social environment programs.

Key Terms

Operationalization: The act or process of operationalizing.

Manifold: Exhibited atdiverse times or in various ways.

Efficiency describes the extent to which time or effort is well used for the intended
task or purpose for relaying the capability of a specific application of effort to produce a
specific outcome effectively with a minimum amount or quantity of waste, expense or
unnecessary effort. The Efficiency Movement was a major movement in the USA, Britain and
other industrialnations in the early 20" century that sought to identify and eliminate waste
in all areas of the economyand society and to develop and implement best practices.

The concept covered mechanical, economic, social and personal improvement. The
quest for efficiency promised effective, dynamic management rewarded by growth.

Adherents argued that all aspects of the economy, society and government were
riddled with waste and inefficiency. Everything would be better if experts identified the
problemsand fixed them. Theresultwas strong supportfor buildingresearch universities
and schools of businessand engineering, municipal research agencies, as well as reform of
hospitals and medical schools and the practice of farming.

Perhaps the best known leaders were engineers Frederick Taylor (1856-1915), who
used a stopwatch to identify the smallestinefficiencies,and Frank Gilbreth (1868-1924).

Frederick Winslow Taylor: a mechanical engineer by training, is often credited with
inventing scientific managementand improvingindustrial efficiency.

Productivity is a measure of the efficiency of production. Productivity is a ratio of
productionoutputto whatis required to produceit. The measure of productivity is defined
as a total output per one unit of a total input. In order to obtain a measurable form of productivity,
operationalization of the concept is necessary. A production model is a numerical expression of
the production process thatis based on production data.

The benefits of high productivity are manifold. At the national level, productivity growth
raises living standards because more real income improves people’s ability to purchase goods
and services, enjoy leisure, improve housing and education and contribute to social and
environmental programs. Productivity growth isimportantto the firm because more real
income means that the firm can meet its obligations to customers, suppliers, workers,
shareholdersand governments and still remain competitive.
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PROTECTING WHISTLEBLOWERS

There exist several U.S. laws protecting whistleblowers, people who inform authorities of
alleged dishonest orillegal activities.

KEY TAKEAWAYS
Key Points

Alleged misconduct may be classified as a violation of a law, rule, regulation or a direct
threat to public interest in the realms of fraud, health/safety violations and corruption.

Investigation of retaliation against whistleblowers falls under the jurisdiction of the
Office of the Whistleblower Protection Program (OWPP) of the Department of Labor’s
Occupational Safety and Health Administration (OSHA). Whistleblowers frequently face
reprisal atthe hands of the accused organization, related organizations, or under law.

Key Terms

Qui tam: A writ whereby a private individual who assists a prosecution can receive all
or part of any penalty imposed. A whistle-blower is a person who tells the public or someone in
authority about alleged dishonest or illegal activities occurring in a government department,
private company or organization.

The misconduct may be classified as a violation of a law, rule, regulation or a direct
threatto publicinterestin the realms of fraud, health/safety violations and corruption.

Whistle-blowers may make their allegations internally or externally to regulators, law
enforcement agencies or the media. One of the first laws that protected whistle-blowers
was the 1863 USA False Claim Act, which tried to combat fraud by suppliers of the USA
government during the Civil War. The act promises whistle-blowers a percentage of damages
won by the governmentand protects them from wrongful dismissal.

The Lloyd-La Follette Act of 1912 guaranteed theright of federal employees to furnish
information to Congress. The first US environmental law to include employee protection
was the Clean Water Act of 1972. Similar protections wereincludedin subsequent federal
environmental laws including the Safe Drinking water Act (1974), Energy Reorganization Act
of 1974, and the Clean Air Act (1990). In passing the 2002 Sarbanes-Oxley Act, the Senate
Judiciary Committee found that whistleblower protections were dependenton the vagaries
of varying state statutes.

Clean Air Act: The signing of the Clean Air Act, the first U.S. environmental law
offeringemployee protectionas a result of whistlebloweraction.

Whistleblowers frequently face reprisal at the hands of the accused organization,
related organizations, or under law. Investigation of retaliation against whistleblowers falls
under jurisdiction of the Office of the Whistleblower Protection Program (OWPP) of the
Department of Labor’s Occupational Safety and Health Administration (OSHA).

The patchwork of laws means that victims of retaliation must determine the
deadlinesand means for making propercomplaints. Those who reporta false claim against
the federal governmentand as a result suffer adverse employmentactions may have up to
six years to file a civil suit for remedies under the US False Claims Act. Under a qui tam
provision, the original source for the report may be entitled to a %age of what the
governmentrecoversfromthe offenders.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
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Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text and pick up the essential details in the form of quick notes.

Task 4. Remember the notion.

Whistle(-)blower — wnHdopmaTop (coobuwatowmii cobcTBeHHOMY PYKOBOACTBY,
Bnactam uam CMWU o HepoctaTkax nmMbo 3noynotpebnieHuax B AeATENbHOCTU CBOeK
opraHusaumn) The Whistleblower Protection Act of 1989 — 3akoH "O 3awwmTe degepanbHbIX
CAy»KalWmx, MHPOPMUPYIOLLMX O HeJoCTaTKax B paboTe cBonx Beaomcts"oT 1989 roaa.

Many acts of corruption are discovered thanks to denouncements from whistleblowers.
— MHorve cnyyam Koppynuumu packpbiBatoTca 6aarogapa pa3obnauntenbHol MHPopmaLmu,
nonyyeHHon oT nHPopmaTopoB. An employee who was fired after filing a whistleblower
complaint was rehired last week. — Cny*Kawuii, yBoneHHbIM Nocae TOro, Kak OH noaan
pasobnavatollee 3aaBaeHNe, Obl1 BOCCTAHOB/IEH HA NPOLUNONM Heaene.

Task 5. Transfer the given information from the passages onto a table.

Activity

Event When Where Score

HOW THE PROCESS WORKS

Whistleblowers Z R Q@ :=_
2 3

1

Whistleblowers — Tip Analysis/ Cases Filed/ Notices of Whistleblowers

Submit Tips Investigation Penalties Covered Actions  File Claims
to the SEC Ordered Posted

i) — o—0—0—90—0

Final Orders Additional Possible Preliminary ~ Review/Analysis
Investor Issued/Resolution Analysis Recordand  Determinations of Claims
Protection of Appeals Reconsideration |ssued
Fund Requests
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CHAPTER IIl. THE AMERICAN JUDICIAL SYSTEM

INTRODUCTION

The USA is a federal system, with a central federal government and individual
governmentsfor each of the fifty states. Aswith the other bbranchesof government, each
of the states has their own complete judicial system (state courts) as does the USA itself
(federal courts). Althoughthere are importantdifferences between the federalcourts and
between the various state court systems, they do share some common characteristics.

Each judicial system has a number of courts of original jurisdiction, in which cases are
originally filed and tried. The jurisdiction of these trial courts can be both geographically and
subject matter based. Each system also has a smaller number of intermediate appellate
courts. These courts hear appealsfromthetrial courts. Anappealisaclaim by the losing
party that the lower courthas made a mistake of law. Usually,a losingparty is entitled to
one appealasa matter of right. Each court systemalsohasa supremecourt, which hears
appeals from the appellate courts. Appealsto the Supreme Courtare usually discretionary,
thatis the court may choose whether or not to hear the appeal.

At the time of the adoption of the USA Constitution in 1789, each of the original
thirteen states had a fully functioning judicial system. These state courts handled all
judicial matters, such as criminal cases, private civil disputes,and family law matters such
as divorce and adoption, etc. The framers of the Constitution agreed, however, that a
nationaljudiciary was also necessary, at the very leasta Supreme Court, which could be the
final arbiter on matters of federallaw. Therefore, Article Il of the Constitution provides for
a Supreme Courtand gives Congress the power to establish other, lower courts.

As one of its initial acts, the first Congress established notonly the Supreme Court,
but also a system of trial courts (District Courts) and intermediate Appeals Courts (Courts of
Appeal). TheSupreme Courthasninejustices.

At present, the USA is divided into 91 districts, each with a District Court staffed by
between two and 28 judges. Thereare 13 Courts of Appeal with between six and 28 judges
each. Courts of Appeal normallysitin panels of three judges to hear cases.

The USA Constitution specifies the method of selection and terms of office for all
federal judges. These methods were chosen to make federal judges as independent of the
other branches of governmentand of public pressure as possible.

Federaljudges are appointed by the President of the USA, and mustbe confirmed by
a majority vote of the Senate. They serve for life, may not have their salariesreduced, and
may only be removed from office for serious offenses through the impeachment process.

This requires impeachment by the House of Representatives and conviction by a
two-thirds vote of the Senate. In morethantwo hundredyears,onlyseven federal judges
have been removed from office. The subject-matter jurisdiction of a court refers to the
kinds of cases which it may hear. The subject-matter jurisdiction of the Federal courts is
limited by Article Il of the Constitution.
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Unlike state courts, which are usually courts of general jurisdiction (they can hear
most kinds of cases) federal courts may only hear cases that are listed in Article Il as within
“the judicial power of the USA". The framers included only such cases in which it was felt
that there was a special need for a federal, as opposedto a state court.

Federal courts may hear controversies between different states. Before the adoption of
the Constitution, there had been disputes between the states, principally over borders,and
it was thought necessary to have such cases decided by the Supreme Court.

The federal courts may also hear cases in which the USA is a party, in order to
protect the interests of the USA from the possible bias of state courts.

Perhaps the most important grant of jurisdiction today is over cases "arising under
the Constitution and laws of the USA" (often called "federal question"jurisdiction).

This gives federal courts the power to interpret and enforce the USA Constitution
and all laws passed by Congress. This guarantees that all citizens will enjoy the same Constitutional
rights as citizens in other states. Many cases brought to enforce Constitutional and civil rights
have been broughtin the federal courts, because the parties believe that a federal judge,
servingfor life, will be more likely to issue an unpopular opinion than would a state judge
who will have to run for reelection.

Another, more controversial grant of jurisdiction to the federal courts is known as
"diversity jurisdiction". This applies to controversies between citizens of different states
and controversies between citizens of the USA and citizens of a foreign country. The main
purposeof this grant of jurisdictionis to preventbias againstan out-of-state party in favor
of an in-state party. The fact that federal judges are appointed by the President and are
not subjectto reelectionis thoughtto minimize the possibility of local bias.

Thereis some question, however, about the extent of such bias, and therefore the
need to have federal judges decide these cases.

In diversity cases, the governing substantive law will be state law, rather than federal
law. Federal judges are required by the Constitution to apply state law where applicable.

Most grants of jurisdiction to the federal courts, including federal question and
diversity, are concurrent, rather than exclusive. This means that the plaintiffs may bring
such casesin either a federal or state court. It may happen, therefore,thata caseraisinga
constitutional claim or based on a federal statute may end up in state court. Just as a federal
judge may have to apply state law in a diversity case, a state judge may have to apply federal
law. All judges, therefore, mustbe familiar with both federaland state law.

In concurrentjurisdiction cases, plaintiff has the original choice of whether to bring
the case in federal or state court. If plaintiff properly brings the casein federal court, then
the defendant may not transfer it to state court. If, however, plaintiff chooses to bring a
case over which both the state and federal courts have concurrent jurisdiction in a state
court, the defendant may have the case transferred, or “removed” to federal court. If
neither party wantsit heardin federal court, then it remainsin state court.

In certain cases, Congress has chosen to make federaljurisdiction exclusive, rather
than concurrent. These cases may only be brought and heard in federal court. This is usually
reserved for situations where Congress wants the law decided only by federal courts to provide
more uniformity thanif the case might be heard in any one of fifty state courts.

Examples of grants of exclusive jurisdiction are cases involving admiralty and
maritime law, bankruptcy,and trademark and copyright law.

83



With few exceptions, once a case starts in either state or federal court, the case remains
in that court system throughout, including on appeal. Cases in federal court may be appealed
first to the federal Court of Appeals for that particular circuit; then by writ of certiorari to
the USA Supreme Court. Cases heardin a state court mustbe appealed through the state
court system (usually to an intermediate appellate court and then to the state supreme
court). Only if a case in state court contains a significant issue of federal law may it be
appealedto the USA Supreme Court after being heard by the state supreme court.

All appealsto the USA Supreme Court, whether from a state Supreme Courtor from
a federal Court of Appeals, are discretionary. The person bringing the appeal (called the
petitioner) files a petition for a writ of certiorari with the Supreme Court. The Court has
total discretion asto whether it wantsto heara particular caseor not. It takes four votes
from the nine justices to grant the writ of certiorari and hear the case. The Court usually
basisits decision on the importance of the legal issue involved to the countryasa whole.

When issuing decisions, all courts must follow binding precedent — that is their
decisions must follow any rulings made by courts above them.

On questions of the interpretation of the USA Constitution and statutes passed by
Congress, the USA Supreme Court has the final say. All other courts, both federal and
state, must follow any precedent set by the Supreme Court. All USA District Courts must
follow the interpretationgiven by the Court of Appeal for the circuit in which it sits.

Sometimes, differentcircuits reach contradictoryresults on a particularissue.

This means that the Constitution may occasionally be interpreted differently in
different states. Often, such a "split in the circuits" prompts the Supreme Court to grant certiorari
on theissueinvolved, so that the law will be uniform throughoutthe country.

State courts are bound to follow precedent set by the Supreme Court and by the
Courts of Appeals on issues of federal law, but not as to state law. Each state supreme
courtis free to interpretthe laws of its state as it seesfit, as long as the interpretationdoes
not violate the USA Constitution. All lower courts in the state must follow state supreme
court precedentonissues of state law, and federal courts in the state must do likewise.

The doctrine of stare decisis is somewhat different than that of precedent. Stare
decisis is the desire of most courts to follow their own precedent,even when they are not
requiredto. Oncethe Supreme Courthas decided anissue of federallaw,they are free to
change their mind in some later case.

But they are normally quite reluctant to do so, even if there has been a change of
justices on the Court and the new members do not agree with the old ruling. They are
much more likely to distinguish the older case when asked to applyit in a slightly different
situation. Inthisway, the older doctrine may change, but more gradually, over time.

The Supreme Court has the power to and does occasionally completely reverse an
existing precedent. Althoughtheycan do so both as to statutoryand constitutional issues,
they often state that they are less likely to do so in matters of statutory construction. This
is becauseif Congress disagrees with the Court’sinterpretation of a statute, it may amend
the law to change the result. If the Supreme Courtfeels strongly, however,that they have
misinterpreted the Constitution, only they can change the result, unless the difficult
cumbersome process of amending the Constitution is used quite rare.

Task 1. Analyze the information, which is in the highlight, & use it in practice.
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CHAPTER IV. LEGAL SYSTEMS OF THE WORLD

INTRODUCTION

The contemporary legal systems of the world are generally based on one of four
basicsystems: civil law, common law, statutory law, religious law or combinations of these.

However, the legal system of each country is shaped by its unique history and so
incorporates individual variations. The science that studies Law at the level of legal systems
is called Comparative Law.Both civil (Roman) and common law systems can be considered
the most widespreadin the world: civil law because it is the mostwidespread bylandmass,
and common law becauseitis employed by the greatest number of people.

Civil law

The source of law that is recognized as authoritative is codificationsin a constitution
or statute passed by legislature,to amend a code. While the conceptof codification dates
back to the Code of Hammurabi in Babylonca in 1790 B.C. Civil law systems derive from
the Roman Empire, more particularly, the Corpus Juris Civilis issued by the Emperor Justinian ca.
A.D. 529. This was an extensive reform of the law in the Byzantine Empire, bringing it together
into codified documents. Civil law was partly influenced by religious laws such as Canon
law and Islamic law. Civil law today, in theory, is interpreted rather than developed or made by
judges. Only legislative enactments (rather than legal precedents, as in common law) are
considered legally binding. Scholars of comparative law and economists promoting the legal
origins theory usually subdivide civil law into four distinct groups:

French civil law: in France, the Benelux countries, Italy, Romania,Spain and former
colonies of those countries.

German civil law: in Germany, Austria, Russia, Switzerland, Estonia, Latvia, Bosnia &
Herzegovina, Croatia, Kosovo, Macedonia, Montenegro, Slovenia, Serbia, Greece, Portugal & its
former colonies, Turkey, & East Asian countries including Japan, South Korea & Taiwan (China).

Scandinavian civil law: in Denmark, Norway and Sweden. As historically integrated
in the Scandinavianculturalsphere, Finland and Iceland also inherited the system.

Chineselaw: a mixture of civiland socialistlawin use in the People's Republic of China.

Some of these legal systems are often more correctly said to be of hybrid nature.

Napoleonic to Germanisticinfluence (Italian civil law)

The Italian civilcode of 1942 replaced the originalone of 1865, introducing germanistic
elements due to the geopolitical alliances of the time. The Italian approach has been
imitated by other countries including the Netherlands (1992), Argentina (2014), Brazil (2002),
Portugal (1966). Most of them have innovations introduced by the Italian legislation, including
the unification of the civil and commercial codes.

Germanistic to Napoleonic influence (Swiss civil law)

The Swiss civil code is considered mainly influenced by the German civil code and
partly influenced by the French civil code. The civil code of the Republic of Turkey is a
slightly modified version of the Swiss code, adopted in 1926.
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ARGENTINE

The Spanish legal tradition had a great influence on the Civil Code of Argentina,
basically a work of the Argentine jurist Dalmacio Vélez Sarsfield, who dedicated five years
of his life on this task. The Civil Code came into effect on 1 January1871.

Beyond the influence of the Spanish legal tradition, the Argentinian Civil Code was
alsoinspired by the Draft of the Brazilian Civil Code, the Draft of the Spanish Civil Code of
1851, the Napoleoniccode and the Chilean Civil Code.

The sources of this Civil Code alsoinclude various theoretical legal works, mainly of
the great French jurists of the 19th century. It was the first Civil Law that consciously
adopted as its cornerstone the distinction between i. rights from obligations and ii. real
property rights, thus distancingitself from the French model.

The Argentinian Civil Code was in effect in Paraguay, as per a Paraguayan law of
1880, until the new Civil Code went in force in 1987. In Argentina, this 1871 Civil Code
remained in force until August 2015, when it was replaced by the new Code. During the
second half of the 20th century, the German legal theory became increasingly influential in
Argentina.

BRAZIL

Based on the German, Italian, French and Portuguese doctrine and codes. However, in
2004 the Federal Supreme Court (STF) have gained the authority to create binding
precedents about Constitutional norms whose validity, interpretation and eficacy are
controversial among the judiciary organs or among these and the public administration.
Such controversymust cause juridical unsafety and relevant multiplication of prossecutions
aboutanidenticaltheme fora binding precedentto be created. The STF is the only courtin
Brazil with such attribution.

CHILE

Based on the Chilean Civil Law inspired by the Napoleonic Civil Law. The Spanish
legal tradition exercised an especially greatinfluence on the civil code of Chile.On its turn,
the Chilean civil code influenced to a large degree the drafting of the civil codes of
other Latin-American states. For instance, the codes of Ecuador (1861) and Colombia
(1873) constituted faithful reproductions of the Chilean code, butfor very few exceptions.

The compiler of the Civil Code of Chile, Venezuelan Andrés Bello, worked for its
completion foralmost 30 years, using elements, of the Spanish law onthe one hand,and of
other Western laws, especially of the French one, on the other. Indeed, it is noted that he
consulted and used all of the codes that had been issued till then, starting from the era
of Justinian. The Civil Code came into effect on 1 January 1857. The influence of
the Napoleonic code and the Law of Castile of the Spanish colonial period, is great; it is
observed however thate.g.in many provisions of property or contractlaw, the solutions of
the French code civil were put aside in favour of pure Roman law or Castilian law.

COSTARICA

Based on the Napoleonic Civil Law. First Civil Code (a part of the General Code
or Carrillo Code) came into effect in 1841; its text was inspired by the South Peruvian Civil
Code of Marshal Andres de Santa Cruz.
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The present Civil Code went into effect 1 January 1888, and was influenced by
the Napoleonic Code and the Spanish Civil Code of 1889 (from its 1851 draftversion).
CROATIA

Based on the Germanic Civil Law. Croatian Law system is largely influenced by
German and Austrian law systems. It is significantly influenced by the Civil Code of the
Austrian Empirefrom 1811, known in Croatia as "General Civil Law".

OGZ was in force from 1853 to 1946. The Independent State of Croatia, a Nazi-
controlled puppetstate that was establishedin 1941 during World Warll, used the OGZ as
a basis for the 1943 "Base of the Civil Code for the Independent State of Croatia". After the
War, Croatia become a member of the Yugoslav Federation which enacted in 1946 the "Law
on immediate voiding of regulations passed before April 6, 1941 and during the enemy
occupation”. By this law OGZ was declared invalid as a whole, but implementation of some
of its legal rules was approved.

Duringthe post-Warera, the Croatianlegal system becomeinfluenced by elements
of the socialistlaw. Croatian civil law was pushed aside,and it took norms of publiclaw and
legal regulation of the social ownership. After Croatiadeclared independencefrom Yugoslavia
onJune 25,1991, the previous legal systemwasused as a baseforwritingnew laws. "The Law
on Obligations" was enacted in 2005. Today, Croatia as a European union member state
implements elements of the EU acquisinto its legal system.

CZECH REPUBLIC

Based on Germanic civil law. Descended from the Civil Code of the Austrian
Empire (1811), influenced by German (1939-45) and Soviet (1947/68-89) legal codes during
occupation periods, substantially reformed to remove Soviet influence and elements
of socialistlaw after the Velvet Revolution (1989). The new Civil Code of the Czech Republic
was introduced in 2014.

GREECE

Based on Germanic civil law. The Greek civil code of 1946, highly influenced by
traditional Roman law and the German civil code of 1900 (Biirgerliches Gesetzbuch); the
Greek civil code replaced the Byzantine-Roman civil law in effect in Greece since its
independence Legal Provision of Eastern Mainland Greece, November 1821: The Social
[Civil] Laws of the Dear Departed Christian Emperors of Greece [referringto the Byzantine
Emperors] alonearein effect at presentin Eastern Mainland Greece')

GUATEMALA

Based on Napoleonic civil law. Guatemala has had three Civil Codes: the first one
from 1877, a new oneintroducedin 1933, and the one currentlyin force, which was passed
in 1963. This Civil Code has suffered somereformsthroughoutthe years, as well as a few
derogationsrelatingto areas which have subsequently been regulated by newer laws, such
as the Code of Commerce and the Law of the National Registry of Persons. In general, it
follows the tradition of the Roman-French system of civil codification.

Regardingthe theory of "sources of law" in the Guatemalan legal system, the "Ley del
OrganismoJudicial"recognizes"the law" as the main legal source (in the sense of legislative
texts), although it also establishes "jurisprudence"as a complementary source.
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Although jurisprudence technically refersto judicial decisionsin general, in practice
it tends to be confused and identified with the concept of "legal doctrine", a qualifiedseries
of identical resolutions in similar cases pronounced by higher courts (the Constitutional
Court acting as a "Tribunal de Amparo", and the Supreme Court acting as a "Tribunal de
Casacion") whose theses become binding for lower courts.

JAPAN

Based on Germaniccivil law. Japanese civil code of 1895.
ITALY

Based on Germaniccivil law, with elements of the Napoleoniccivil code; civil code of
1942 replaced the original one of 1865

LATVIA

Based on Napoleonic and German civil law, as it was historically before the Soviet
occupation. While general principles of law are prerequisitesin makingand interpretingthe
law, case law is also regularly applied to present legal arguments in courts and explain
application of law in similar cases. Civil law largely modeled after Napoleonic code mixed
with strong elements of German civil law. Criminal law retains Russian and German legal
traditions, while criminal procedure law has been fully modeled after practice accepted in
Western Europe. Civil law of Latvia enacted on 1937.

MEXICO

Based on Napoleoniccivil law."The origins of Mexico's legal system are both ancient
and classical, based on the Roman and French legal systems, and the Mexican system
shares morein common with other legal systems throughout the world (especially those in
Latin America and most of continental Europe)..."

SWEDEN

Scandinavian-Germancivil law. Like all Scandinavianlegal systems, it is distinguished
by its traditional character and for the fact thatit did not adoptelementsof Roman law. It
assimilated very few elements of foreign laws whatsoever. The Napoleonic Code had no
influence in codification of law in Scandinavia. The historical basis of the law of Sweden,
just as forall Nordiccountries, is Old German law. Codification of the law started in Sweden
during the 18th century, preceding the codifications of most other European countries.
However, neither Sweden, nor any other Nordic state created a civil code of the kind of
the Code Civil or the BGB.
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INTRODUCTION

Every business day, courts throughout the USA render decisions thattogether affect
many thousands of people. Some affect only the parties to a particular legal action, but others
adjudicate rights, benefits, and legal principles that have an impact on virtually all Americans.

Inevitably, many Americans may welcome a given ruling while others — sometimes many
others — disapprove. All, however, accept the legitimacy of these decisions, and of the
courts’ roleas finalinterpreter of the law. There can be no more potentdemonstration of
the trust that Americans place in the rule of law and their confidence in the U.S. legal
system. Much of the discussionexplains how U.S. courts are organized and how they work.
Courts are centralto the legal system, but they are notthe entire system.

Everyday across America, federal, state,and local courtsinterpretlaws, adjudicate
disputes under laws, and at times even strike down laws as violating the fundamental
protections that the Constitution guarantees all Americans. At the same time, millions of
Americans transact their day-to-day affairs without turning to the courts. They, too, rely
upon the legal system. All require the predictability and enforceable common norms that
the rule of law provides and the U.S. legal system guarantees. This introduction seeks to
familiarizereaderswith the basic structure and vocabulary of Americanlaw.

Subsequentchaptersadd detail, and afford a sense of how the U.S. legal system has
evolved to meet the needs of a growing nation and its ever more complex economic and
social realities. The American legal system has several layers, more possibly than in most
other nations. Onereasonis the division between federal and state law.

To understand this, it helps to recall that the USA was founded not as one nation,
butas a union of 13 colonies, each claimingindependence from the British Crown.

The Declaration of Independence (1776) thus spoke of "the good People of these
Colonies" but pronounced that "these United Colonies are, & of Right ought to be, FREE &
INDEPENDENT STATES". The tension between people and several states is a perennial theme in
American legal history. The U.S. Constitution (adopted 1787, ratified 1788) began a gradual
and at times hotly contested shift of power and legal authority away from the states and
toward the federal government. The Constitutionfixed many of the boundaries between
federal and state law. It divided federal power among legislative, executive, and judicial
branches of government (thus creatinga "separation of powers"between each branch and
enshrining a system of "checks-and-balances" to prevent any one branch from
overwhelmingthe others), each of which contributes distinctively to the legal system.

Within that system, the Constitution delineated the kinds of laws that Congress might
pass. As if this were not sufficiently complex, U.S. law is more than the statutes passed by
Congress. In some areas, Congress authorizes administrative agencies to adopt rules that add
detail to statutory requirements. The entire systemrests uponthe traditional legal principles
found in English Common Law. Although both the Constitution & statutorylaw supersede
common law, courts continue to apply unwritten common law principles to fill in the gaps
wherethe Constitution is silent & Congress has not legislated.
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SOURCES & SUPREMACY OF FEDERAL LAW

During the period 1781-88, an agreement called the Articles of Confederation governed
relations among the 13 states. It established a weak national Congress and left most
authority with the states. The Articles made no provision for a federal judiciary, save a
maritime court, although each state was enjoined to honor (afford "full faith and credit" to)
the rulings of the others’ courts. The draftingand ratification of the Constitutionreflected a
growing consensus that the federal government needed to be strengthened. The legal
system was one of the areas where thiswas done.

Most significant was the "supremacy clause", found in Article VI: This Constitution,
and the Laws of the USA which shallbe madein Pursuance thereof; and all Treaties made,
or which shall be made, under the Authority of the USA, shall be the supreme Law of the
Land; and the Judgesin every State shallbe bound thereby,any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.

This paragraph established the first principle of American law: Where the federal
Constitution speaks, no state may contradictit. Left unclear was how this prohibition might
applyto the federal governmentitself,and the role of the individual state legal systems in
areas notexpressly addressed by the new Constitution. Amendments wouldsupply part of
the answer, history still more, but even today Americans continue to wrestle with the
precise demarcations between the federal and state domains.

Each Branch Plays a Role in the Legal System While the drafters of the Constitution
soughtto strengthen the federal government, they feared strengtheningittoo much. One
means of restraining the new regime was to divide it into branches. As James Madison
explained in Federalist No. 51, "usurpations are guarded against by a division of the government
into distinct and separate departments". Each of Madison’s "departments"”, legislative,
executive, and judiciary, received a measure of influence over the legal system.

Legislative. The Constitution vestsin Congress the power to pass legislation.

A proposal considered by Congress is called a bill. If a majority of each house of
Congress —two-thirds should the Presidentveto it — votes to adopta bill, it becomes law.

Federal laws are known as statutes. The USA Code is a "codification" of federal
statutory law. The Code is not itself a law, it merely presents the statutes in a logical
arrangement. Title 20, forinstance, contains the various statutes pertaining to Education,
and Title 22 those covering Foreign Relations. Congress’ lawmaking power s limited. More
precisely, it is delegated by the American peoplethrough the Constitution, which specifies
areas where Congress may or may not legislate. Article I, Section 9 of the Constitution
forbids Congressfrom passing certain types of laws.
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Congress may not, for instance, pass an "ex post facto" law (a law that applies
retroactively, or "after the fact "), or levy a tax on exports. Article |, Section 8 lists areas
where Congress may legislate. Some of these ("To establish Post Offices") are quite specific
but others, most notably, "To regulate Commerce with foreign Nations, and among the
several States", are less so. Obviously the power to interpretthe less precise delegations is
extremely important. Early in the young republic’s history, the judiciary branch assumed
this role and thus secured an additional and extremely vital role in the U.S. legal system.

Judicial. As with the other branches, the U.S. judiciary possessesonly those powers
the Constitution delegates. The Constitution extended federal jurisdiction only to certain
kinds of disputes. Article Ill, Section 2 lists them. Two of the most significant are cases
involving a question of federal law ("all Cases in Law and Equity, arising under this Constitution,
the Laws of the USA, and Treaties made... ") and "diversity" cases, or disputes between
citizens of two different states. Diversity jurisdiction allows each party to avoid litigating his
case beforethe courts of his adversary’s state.

A second judicial power emerged in the Republic’s early years. As explained in
Chapter 2,the U.S. Supreme Courtin the case of Marburyv. Madison (1803) interpreted its
delegated powers to include the authority to determine whether a statute violated the
Constitution and, if it did, to declare such a law invalid. A law may be unconstitutional
becauseit violatesrights guaranteedto the people by the Constitution, or because Article |
did not authorize Congress to pass that kind of legislation.

The power to interpret the constitutional provisions that describe where Congress
may legislate is thus very important. Traditionally, Congress has justified many statutes as
necessary to regulate "commerce...amongthe several States", or interstate commerce.

Thisis an elastic concept, difficultto describe with precision. Indeed, one might for
nearly any statute devise a plausible tie between its objectives and the regulation of
interstate commerce. At times, the judicial branch interpreted the "commerce clause"
narrowly.In 1935, forinstance, the Supreme Courtinvalidated a federallaw regulating the
hoursand wages of workers at a New York slaughterhouse becausethe chickens processed
there all were sold to New York butchers and retailers and hence not part of interstate
commerce. Soon after this, however, the Supreme Courtbegan to afford President Franklin
D. Roosevelt’s New Deal programs more latitude, and today the federal courts continue to
interpretbroadly the commerce power, although notso broadly as to justify any legislation
that Congress might pass.

Executive. Article Il entrusts to the President of the USA "the executive Power".
Under President George Washington (1789-1801), the entire executive branch consisted of
the President, Vice President,and the Departments of State, Treasury, War,and Justice. As
the nation grew, the executive branch grew with it.

Today there are 15 Cabinet-level Departments. Each houses a number of Bureaus,
Agencies, and other entities. Still other parts of the executive branch lie outside these
Departments. All exercise executive power delegated by the President and thus are responsible
ultimately to him. In some areas, the relationshipbetween the executive and the othertwo
branchesis clear. Suppose one or more individuals rob a bank.

Congress has passed a statute criminalizing bank robbery. The Federal Bureau of
Investigation (FBI), a bureau within the Department of Justice, would investigate the crime.
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When it apprehended one or more suspects, a Federal Prosecutor (Department of
Justice) would attempt to prove the suspect’s guilt in a trial conducted by a U.S. District
Court. Thebankrobbery caseis a simple one. But as the nation modernized and grew, the
relationship of the three branches within the legal system evolved to accommodate the
more complex issues of industrial and postindustrial society. The role of the executive
branch changed most of all. In the bank robbery example, Congress needed little or no
special expertise to craft a statute that criminalized bankrobbery.

Suppose instead that lawmakers wished to ban "dangerous" drugs from the
marketplace, or restrict the amount of "unhealthful” pollutantsin the air.

Congress could, if it chose, specify precise definitions of these terms. Sometimes it
does so, but increasingly Congress instead delegates a portion of its authority to administrative
agencies housedin the executive branch.

The Food and Drug Administration (FDA) thus watches over the purity of the nation’s
food and pharmaceuticals and the Environmental Protection Agency (EPA) regulates how
industries impact the earth, water, and air. Although agencies possess only powers that
Congress delegates by statute, these can be quite substantial. They can include the
authority to promulgate rules that define with precision more general statutory terms.

A law might proscribe "dangerous"amounts of pollutantsin the atmosphere, while
an EPA rule defines the substances and amounts of each that would be considered
dangerous.Sometimes a statute empowersan agency to investigate violations of its rules,
to adjudicate those violations,and even to assess penalties!

The courts will invalidate a statute that grants an agency too much power.

An important statute called the Administrative Procedure Act explains the procedures
agencies must follow when promulgating rules, judging violations, and imposing penalties. It lays
out how a party can seek judicial review of an agency’s decision. Other Sources of Law The most
obvious sources of American law are the statutes passed by Congress, as supplemented by
administrative regulations. Sometimesthese demarcate clearly the boundariesoflegal and
illegal conduct — the bank robbery example again — but no government can promulgate
enough law to cover every situation. Fortunately, another body of legal principles and
norms helpsfillin the gaps, as explained below.

Common Law. Where no statute or constitutional provision controls, both federal
and state courts often look to the common law, a collection of judicial decisions, customs,
and general principles thatbegan centuries ago in England and continuesto develop today.

In many states, common law continues to hold an important role in contract
disputes, as state legislatures have not seen fit to pass statutes covering every possible
contractual contingency.

Judicial Precedent. Courts adjudicate alleged violations of and disputes arisingunder
the law. This often requires that they interpret the law. In doing so, courts consider themselves
bound by how other courts of equal or superior rank have previously interpreted a law.
This is known as the principle of "stare decisis", or simply precedent. It helps to ensure
consistency and predictability. Litigants facing unfavorable precedent, or case law, try to
distinguish the facts of their particular case fromthose that produced the earlier decisions.
Sometimes courts interpretthe law differently.

The Fifth Amendment to the Constitution, for instance, contains a clause that "no
person...shallbe compelledinany criminal case to be a witness against himself".
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From time to time, cases arose where an individual would decline to answer a
subpoena or otherwise testify on the grounds that his testimony might subject him to
criminal prosecution —notin the USA butin another country.

Would the selfincrimination clause apply here? The U.S. Court of Appeals for the
Second Circuit ruled it did, but the Fourth and Eleventh Circuits held that it did not. This
effectively meant that the law differed depending where in the country a case arose!
Higher-level courts try to resolve these inconsistencies.

Given this growing body of law, it is useful to distinguish among different types of
laws and of actions, or lawsuits, brought before the courts and of the remedies the law
affords in each type of case. Civil/Criminal Courts hear two kinds of disputes: civil and
criminal. A civil action involves two or more private parties, at leastone of which alleges a
violation of a statute or some provision of common law.

The party initiating the lawsuitis the plaintiff; hisopponent the defendant.

A defendantcanraise a counterclaimagainsta plaintiff or a cross-claim againsta co-
defendant,solong as they are related to the plaintiff’s original complaint.

Courts preferto hearin a single lawsuitall the claims arisingfrom a dispute. Business
litigations, as for breach of contract, or tort cases, where a party alleges he has been injured by
another’s negligence or willful misconduct, are civil cases. While most civil litigations are
between private parties, the federal governmentor a state governmentis always a party to
a criminal action. It prosecutes, in the name of the people, defendants charged with violating
laws that prohibit certain conductas injuriousto the publicwelfare.

Two businesses might litigate a civil action for breach of contract, but only the government
can charge someone with murder. The standards of proof and potential penalties also differ.

A criminal defendant can be convicted only upon the determination of guilt "beyond
a reasonable doubt". In a civil case, the plaintiff need only show a "preponderance of evidence",
a weaker formulation thatessentially means "more likely than not".

A convicted criminal can be imprisoned, but the losing party in a civil case is liable
onlyfor legal or equitable remedies, as explained below.

Legal & Equitable Remedies

The U.S. legal system affords a wide but not unlimited range of remedies. The criminal
statutes typically list for a given offense the range of fines or prison time a court may impose.

Other parts of the criminal code may in some jurisdictions allow stiffer penalties for repeat
offenders. Punishmentfor the most serious offenses, or felonies, is more severe than for
misdemeanors. In civil actions, most American courts are authorizedto choose amonglegal
and equitable remedies. The distinction means less today thanin the past butis still worth
understanding. In 13th century England, "courts of law" were authorized to decree monetary
remedies only. If a defendant’s breach of contract cost the plaintiff £50, sucha court could
order the defendant to pay that sum to the plaintiff. These damages were sufficient in
many instances, but not in others, such as a contract for the sale of a rare artwork or a
specificparcel of land. During the 13th and 14th centuries, "courts of equity" were formed.

These tribunals fashioned equitable remedies like specific performance, which compelled
parties to perform their obligations, rather than merely forcing them to pay damages for
the injury caused by their nonperformance.
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THE ROLE OF STATE LAW IN THE FEDERAL SYSTEM

By the 19th century, most American jurisdictions had eliminated the distinction
between law and equity. Today, with rare exceptions, U.S. courts can award either legal or
equitableremediesas the situation requires.

The Constitutionspecifically forbade the states from adoptingcertain kinds of laws
(enteringinto treaties with foreign nations, coiningmoney). Also, the Article VI Supremacy
Clause barredstate laws that contradicted either the Constitutionor federal law.

Even so, large parts of the legal system remained under state control. The Constitution
had carefully specified the areas where Congress might enact legislation.

The Tenth Amendmentto the Constitution (1791) made explicit that state law would
control elsewhere: "The powers not delegated to the USA by the Constitution, nor
prohibited by it to the States, are reserved to the States, respectively, or to the people".
There nonetheless remained considerable tension between the federal government and
the states — over slavery, and ultimately over the right of a state to leave the federal union.

The civil conflict of 1861-65 resolved both disputes. It also produced new restrictions
on the state role within the legal system: Under the Fourteenth Amendment (1868), "No
State shall...deprive any person of life, liberty or property, withoutdue process of law; nor
denyto any person within its jurisdiction the equal protection of the laws."

Thisamendment greatly expanded the federal courts’ ability to invalidate state laws.
Brownv. Board of Education (1954), which forbade racial segregationin the Arkansas state
school system, relied upon this "equal protection clause".

Beginningin the mid-20th century, a number of the trends outlined above —the rise
of the administrative state, a more forceful and expansive judicial interpretation of due
process and equal protection, and a similar expansion of Congress’ power to regulate
commerce—combined to enhance the federalrole within the legal system. Even so, much
of that system remains within the state domain.

While no state may deny a citizen any right guaranteed by the federal Constitution,
many interpret their own constitutions as bestowing even more generous rights and
privileges. State courts applying state law continue to decide most contractual disputes.

The same is true of most criminal cases, and of civil tort actions. Family law, including such
matters as marriage and divorce, is almost exclusively a state matter. For most Americans
most of the time, the legal system means the police officers and courts of their own state,
or of the various municipalitiesand other political subdivisions within that state.

Three Branches of Government
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CHAPTER VI. HISTORY &0RGANIZATION OF THE
FEDERAL JUDICIAL SYSTEM

INTRODUCTION

One of the mostimportant, mostinteresting,and, possibly, most confusingfeatures
of the judiciaryin the USA is the dual court system; that is, each level of government (state
and national) has its own set of courts. Thus, there is a separate court system for each
state, one for the District of Columbia,and oneforthe federal government.

Some legal problems are resolved entirely in the state courts, whereas others are
handled entirely in the federal courts. Still others may receive attention from both sets of
tribunals, which sometimes causes friction. The federal courts are discussed in this chapter
andthe state courtsin chapter

THE HISTORICAL CONTEXT

Prior to the adoption of the Constitution, the USA was governed by the Articles of
Confederation. Under the Articles, almost all functions of the national government were
vested in a singlechamber legislature called Congress. There was no separation of executive
and legislative powers. The absence of a national judiciary was considered a major weakness of
the Articles of Confederation. Consequently, the delegates gathered at the Constitutional
Convention in Philadelphia in 1787 expressed widespread agreement that a national judiciary
should be established. Agood deal of disagreementarose, however, on the specificform
that the judicial branch should take.

The Constitutional Convention & Article Il

The first proposal presented to the Constitutional Conventionwas the Virginia Plan,
which would have set up both a Supreme Courtand inferior federal courts. Opponents of
the Virginia Plan responded with the New Jersey Plan, which called for the creation of a single
federal supremetribunal. Supporters of the New Jersey Plan were especially disturbed by
the idea of lower federal courts.

Theyargued that the state courts could hearall casesin the firstinstance and that a
right of appeal to the Supreme Court would be sufficient to protect national rights and
provide uniform judgments throughout the country. The conflict between the states’ rights
advocates and the nationalists was resolved by one of the many compromises that
characterized the Constitutional Convention.

The compromiseis found in Article 11l of the Constitution, which begins, "The judicial
Power of the USA, shallbe vested in one supreme Court,and in such inferior Courts as the
Congress may from time to time ordain and establish."

The Judiciary Act of 1789. Once the Constitution was ratified, action on the federal
judiciary came quickly. When the new Congress convened in 1789, its first major concern
was judicial organization. Discussion of Senate Bill 1 involved many of the same participants
and arguments as were involved in the Constitutional Convention’s debates on the judiciary.
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Once again, the question was whether lower federal courts should be created at all
or whether federal claims should first be heard in state courts. Attempts to resolve this
controversy split Congressinto two distinct groups.

Onegroup, which believed that federal law should be adjudicatedin the state courts
first and by the U.S. Supreme Court only on appeal, expressed the fear that the new government
would destroy therights of the states.

The other group of legislators, suspicious of the parochial prejudice of state courts,
feared that litigants from other states and other countries would be dealt with unjustly.
This latter group naturally favored a judicial system that included lower federal courts.




The law that emerged from this debate, the Judiciary Act of 1789, set up a judicial
system composed of a Supreme Court, consisting of a chief justice and five associate justices;
three circuit courts, each comprisingtwo justices of the Supreme Courtand a district judge;
and 13 district courts, each presided over by one district judge.

The power to create inferior federal courts, then, was immediately exercised.
Congress created not one but two sets of lower courts. Supreme Court Justice Charles
Evans Hughes wrote in The Supreme Court of the USA (1966) that the Court "is distinctly
American in conception and function, and owes little to prior judicial institutions". To
understand what the framers of the Constitution envisioned for the Court, another
American concept mustbe considered: the federal form of government.

The Founders provided for both a national governmentand state governments; the
courts of the states were to be bound by federal laws. However, finalinterpretation of
federal laws could not be left to a state court and certainly not to several state tribunals,
whose judgments might disagree. Thus, the Supreme Court must interpret federal legislation.

Another of the Founders’intentionswas for the federalgovernment to act directly
uponindividual citizens as well as upon the states. Given the Supreme Court’s importance
to the U.S. system of government, it was perhaps inevitable that the Court would evoke
great controversy.

Charles Warren, a leading student of the Supreme Court,said in The Supreme Court
in USA History: "Nothing in the Court’s history is more striking than the fact that while its
significant and necessary place in the Federal form of Government has always been recognized
by thoughtful and patriotic men, nevertheless, no branch of the Government and no institution
under the Constitution has sustained more continuous attack or reached its present position
after more vigorous opposition."

The Court’s First Decade

George Washington, the first president of the USA, established two important
traditions when he appointedthe first Supreme Courtjustices. First, he began the practice
of namingto the Courtthose with whom he was politically compatible.

Washington, the only president ever to have an opportunity to appoint the entire
federaljudiciary, filled federal judgeships, without exception, with faithful members of the
Federalist Party. Second, Washington’s appointees offered roughly equal geographic representation
on the federal courts. His first six appointees to the Supreme Court included three Northerners
and three Southerners. The chief justiceship was the most important appointment Washington
made. The president felt that the man to head the first Supreme Court should be an eminent
lawyer, statesman, executive, and leader. Many names were presented to Washington, and at
least one person formally appliedfor the position.

Ultimately, Washingtonsettled upon John Jay of New York. Although only 44 years
old, Jay had experience as a lawyer, a judge, and a diplomat.Inaddition, he was the main
drafter of his state’s first constitution.

The Supreme Court metforthe firsttime on Monday, February 1,1790, in the Royal
Exchange, a buildinglocated in the Wall Street section of New York City, and its first session
lasted just 10 days. Duringthis period the Courtselected a clerk, chose a seal, and admitted
several lawyers to practice beforeit in the future.
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There were, of course, no cases to be decided; the Courtdid not rule on a single case
duringits first three years. In spite of this insignificantand abbreviated beginning, Charles
Warren wrote, "The New York and the Philadelphianewspapersdescribedthe proceedings
ofthis first session of the Court more fully than any other event connected with the new
government; and their accounts were reproducedin the leading papersof all the states."

During its first decade the Court decided only about 50 cases. Given the scarcity of
Supreme Court business in the early days, Chief Justice Jay’s contributions may be traced
primarily to his circuit court decisions and his judicial conduct. Perhaps the mostimportant
of Jay’s contributions, however, was his insistence that the Supreme Court could not
provide legal advice for the executive branch in the form of an advisoryopinion.

Jay was asked by TreasurySecretary Alexander Hamiltontoissuean opinion on the
constitutionality of a resolution passed by the Virginia House of Representatives, and
President Washington asked Jay for advice on questions relating to his Neutrality Proclamation.

In both instances, Jay’s response was a firm "No" because Article Ill of the Constitution
provides that the Court is to decide only cases pertaining to actual controversies.
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John Marshall served as chief justice from 1801 to 1835 and dominatedthe Court to
a degree unmatched by any other justice. Marshall’'s dominance of the Court enabled him
to initiate major changes in the way opinions were presented. Prior to his tenure, the
justices ordinarily wrote separate opinions(called "seriatim" opinions— Latin for "one after
the other")in major cases. Under Marshall’s stewardship, the Courtadopted the practice of
handingdown asingle opinion. Marshall’s goal was to keep dissensionto a minimum.

Arguing that dissent undermined the Court’s authority, he tried to persuade the
justices to settle their differences privately and then present a united front to the public.
Marshallalso used his powersto involve the Courtin the policy-making process.

Early in his tenure as chief justice the Court asserted its power to declare an act of
Congress unconstitutional. This case had its beginnings in the presidential election of 1800,
when ThomasJefferson defeated John Adamsin his bid for reelection. Before leaving office
in March 1801, however, Adams and the lame-duck Federalist Congress created several
new federal judgeships. To fill these new positions Adams nominated, and the Senate confirmed,
loyal Federalists.

In addition, Adamsnamed his outgoing secretary of state, John Marshall, to be the
new chief justice of the Supreme Court. As secretary of state it had been Marshall’sjob to
deliver the commissions of the newly appointedjudges. Timeran out, however, and 17 of
the commissions were notdelivered before Jefferson’sinauguration.

The new presidentordered his secretary of state, James Madison, notto deliver the
remaining commissions. One of the disappointed nominees was William Marbury. He and
three of his colleagues, all confirmed as justices of the peace for the District of Columbia,
decided to ask the Supreme Court to force Madison to deliver their commissions. They
relied upon Section 13 of the Judiciary Act of 1789, which granted the Supreme Court the
authority to issue writs of mandamus — court orders commanding a public official to
perform an official, nondiscretionary duty. The case placed Marshallin a predicament.

Some suggested that he disqualify himself because of his earlier involvement as
secretary of state. There was the question of the Court’s power. If Marshall were to grant
the writ, Madison (under Jefferson’s orders) would be almost certain to refuse to deliver
the commissions. The Supreme Court wouldthen be powerlessto enforceits order.

However, if Marshall refused to grant the writ, Jefferson would win by default.

The decision Marshall fashioned from this seemingly impossible predicament was
evidence of sheer genius. He declared Section 13 of the Judiciary Act of 1789 unconstitutional
becauseit granted originaljurisdiction to the Supreme Courtin excess of that specified in
Article lll of the Constitution.

Thus the Court’s power to review and determine the constitutionality of acts of
Congress was established. This decisionis rightly seen as one of the single mostimportant
decisions the Supreme Court has ever handed down. A few years later the Court claimed
the right of judicial review over actions of state legislatures; during Marshall’s tenure it
overturned more than a dozen state laws on constitutional grounds.

Task 1. Analyze the information, which is in the highlight, & use it in practice.

Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text & pick up the essential details in the form of quick notes.
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THE CHANGING ISSUE EMPHASIS OF THE SUPREME
COURT

Until approximately 1865 the legal relationship between the national and state
governments, or cases of federalism,dominated the Court’s docket. John Marshall believed
in a strong national government and did not hesitate to restrict state policies that interfered
with its activities. A case in pointis Gibbonsv. Ogden (1824), in which the Courtoverturned
a state monopoly over steamboat transportation on the ground that it interfered with
national control overinterstate commerce.

Another good example of Marshall’s use of the Court to expand the federal government’s
powers came in McCulloch v. Maryland (1819), in which the chief justice held that the
Constitution permitted Congress to establish a national bank. The Court’s insistence on a
strong national government did not significantly diminish after Marshall’s death. Roger
Taney, who succeeded Marshall as chief justice, served from 1836 to 1864.

Although the Court’s position during this period was not as uniformly favorable to
the federal government, the Taney Courtdid notreverse the Marshall Court’s direction.

During the period 1865-1937 issues of economic regulation dominated the Court’s
docket. The shiftin emphasis from federalism to economicregulation wasbrought on by a
growing number of national and state laws aimed at monitoring businessactivities. As such
lawsincreased, so did the number of cases challenging their constitutionality.

Early in this period the Court’s position on regulation was mixed, but by the 1920s
the bench had become quite hostile toward government regulatory policy. Federal
regulations were generally overturned on the ground that they were unsupported by
constitutional grants of power to Congress, whereas state laws were thrown out mainly as
violations of economicrights protected by the Fourteenth Amendment.

Since 1937 the Supreme Court has focused on civil liberties concerns —in particular,
the constitutional guarantees of freedom of expression and freedom of religion. In
addition, an increasing number of cases have dealt with procedural rights of criminal
defendants. Finally, the Court has decided a great number of cases concerning equal
treatmentby the governmentof racial minorities and other disadvantaged groups.

Task 1. Transfer the given information from the passages onto a table.
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THE SUPREME COURT AS & POLICY MAKER

The Supreme Court’s role as a policy maker derives from the fact that it interprets
the law. Public policy issues come before the Courtin the form of legal disputes that must
be resolved. An excellentexample may be found in the area of racial equality.

In the late 1880s many states enacted laws requiring the separation of African Americans
and whites in publicfacilities. In 1890, Louisiana enacted a law requiring separate butequal
railroad accommodations for African Americansand whites.

A challenge came two years later. Homer Plessy, who was one-eighth black, protested
against the Louisiana law by refusing to move from a seat in the white car of a train traveling
from New Orleansto Covington, Louisiana. Arrested and charged with violating the statute,
Plessy contendedthat the law was unconstitutional.

The U.S. Supreme Court,in Plessy v. Ferguson (1896), upheld the Louisianastatute.

Thus the Court established the "separate-but equal” policy that was to reign for about 60
years. Duringthis period many states required thatthe racessit in differentareasofbuses,
trains, terminals, theaters; use different restrooms; and drink from different water fountains.
African Americans were sometimes excluded from restaurants and public libraries.

Perhaps most important, African American students often had to attend inferior
schools. Separation of the races in publicschools was contested in the famous case Brown
v. Board of Education (1954).

Parents of African American schoolchildren claimed that state laws requiring or
permitting segregation deprived them of equal protection of the laws under the Fourteenth
Amendment. The Supreme Court ruled that separate educational facilities are inherently
unequaland, therefore, segregation constitutesa denial of equal protection.

In the Brown decision the Court laid to rest the separate-but-equal doctrine and
establisheda policy of desegregated publicschools. Inan averageyear the Court decides,
with signed opinions, between 80 and 90 cases.

Thousands of other cases are disposed of with less than the full treatment. Thus the
Courtdeals at length with a very select set of policy issues thathave varied throughout the
Court’s history. Ina democracy, broad matters of public policy are presumed to be left to
the elected representatives of the people — not to judicial appointees with life terms.

Thus, in principle U.S. judges are not supposed to make policy. However, in practice
judges cannothelp but make policy to some extent. The Supreme Court, however, differs
from legislative and executive policy makers. Especiallyimportantis the fact thatthe Court
has no selfstarting device. The justices must wait for problemsto be broughtto them; there
can be no judicial policy making if there is no litigation.

The presidentand members of Congress have no such constraints. Moreover, even
the most assertive Supreme Courtis limited to some extent by the actions of other policy
makers, such as lowercourt judges, Congress,and the president. The Court depends upon
othersto implementor carry outits decisions.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text and pick up the essential details in the form of quick notes.
Task 4. Make notes of your new knowledge about the supreme court.

103



THE SUPREME COURT AS FINAL ARBITER

The Supreme Courthas both originaland appellate jurisdiction. Original jurisdiction
means that a court has the power to hear a case for the first time. Appellate jurisdiction
means that a higher court has the authority to review cases originally decided by a lower
court. The Supreme Court is overwhelmingly an appellate court since most of its time is
devoted to reviewing decisions of lower courts. It is the highest appellate tribunal in the
country. As such, it has the final word in the interpretation of the Constitution, acts of
legislative bodies, and treaties — unless the Court’s decision is altered by a constitutional
amendmentor,in someinstances, by an act of Congress.

Since 1925 a device known as "certiorari"has allowed the Supreme Courtto exercise
discretion in deciding which cases it should review. Under this method a person may
request Supreme Court review of a lower court decision; then the justicesdetermine
whether the request should be granted. If review is granted, the Court issues a writ of
certiorari, which is an order to the lower court to send up a complete record of the case.
When certiorariis denied, the decision of the lower court stands.

The Supreme Court at Work

The formal session of the Supreme Courtlasts from the first Monday in October until
the business of the term is completed, usually in late June or July. Since 1935 the Supreme
Courthas hadits own buildingin Washington, D.C. Theimposingfive-story marble building
has the words "Equal Justice Under Law" carved above the entrance. It stands across the
street from the U.S. Capitol. Formal sessions of the Courtare held in a large courtroom that
seats 300 people.

At the front of the courtroom isthe bench where the justices are seated. When the
Court is in session, the chief justice, followed by the eight associate justices in order of
seniority, enters through the purple draperiesbehindthe bench and takes a seat.

Seats are arranged according to seniority with the chief justice in the center, the
seniorassociate justice on the chief justice’s right, the second-rankingassociate justice on
the left, and continuingalternatelyin declining order of seniority.

Near the courtroom are the conference room where the justices decide cases and
the chambers that contain offices for the justices and their staffs.

The Court’s term is divided into sittings of approximately two weeks each, during
which it meets in open session and holdsinternal conferences,and recesses, during which
the justices work behind closed doors as they consider cases and write opinions. The 80 to
90 cases per term that receive the Court’s full treatment follow a fairly routine pattern.

Oral Argument. Oral arguments are generally scheduled on Monday through
Wednesday during the sittings. The sessions run from 10:00a.m. untilnoonand from 1:00
until 3:00 p.m. Because the procedureis nota trial or the original hearingofa case, no jury
is assembledand no witnesses are called. Instead, the two opposing attorneys present their
arguments to the justices.

The general practice is to allow 30 minutes for each side, although the Court may
decide that additionaltimeis necessary. The Courtcan normally hear four casesin one day.

Attorneys presentingoralargumentsare frequently interrupted with questions from
the justices. The oralargumentis considered veryimportant by both attorneys and justices
becauseitis the only stage in the process thatallows such personal exchanges.
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The Conference. On Fridays preceding the two-week sittings the Court holds
conferences; during sittings it holds conferences on Wednesday afternoon and all day
Friday. At the Wednesday meetingthe justices discuss the cases argued on Monday.

At the Friday conference they discuss the cases that were argued on Tuesday and
Wednesday, plus any other matters that need to be considered.

The mostimportant of these other matters are the certioraripetitions. Prior to the
Friday conference each justiceis given a list of the cases that will be discussed.

The conference beginsatabout9:30 or 10:00 a.m. and runs until 5:30 or 6:00 p.m.

As the justices enter the conference room they shake hands and take their seats
arounda rectangulartable. They meetbehind locked doors, and no official record is kept of
the discussions. The chief justice presidesover the conference and offersan opinion firstin
each case. Theother justices follow in descending order of seniority.

A quorum for a decision on a case is six members; obtaining a quorum is seldom
difficult. Cases are sometimesdecided by fewer than nine justices because of vacancies,
illnesses, or nonparticipation resulting from possible conflicts of interest. Supreme Court
decisions are made by a majority vote. In case of a tie the lower-courtdecisionis upheld.

Opinion Writing. After a tentative decision has been reached in conference, the next
step is to assign the Court’s opinion to an individual justice. The chief justice, if voting with
the majority, either writes the opinion or assigns it to another justice who voted with the
majority. When the chief justice votes with the minority, the most senior justice in the majority
makes the assignment. After the conference the justice who will write the Court’s opinion
begins workon an initial draft.

Otherjustices maywork on the case by writing alternative opinions. The completed
opinion is circulated to justices in both the majority and the minority groups. The writer
seeks to persuade justices originally in the minority to change their votes, and to keep his
or her majority group intact. A bargaining processoccurs,andthe wording of the opinion
may be changed in order to satisfy other justices or obtain their support. Adeep division in
the Court makes it difficult to achieve a clear, coherent opinion and may even resultin a
shift in votes or in another justice’s opinion becomingthe Court’s official ruling.

In most cases a single opinion does obtain majority support, although few rulings are
unanimous. Those who disagree with the opinion of the Courtare said to dissent.

A dissentdoes not have to be accompanied by an opinion;inrecent years,however,
it usually hasbeen. Whenever more than one justice dissents, each may write an opinionor
all may join in a single opinion. On occasion a justice will agree with the Court’s decision
but differin his or herreason forreachingthat conclusion.Such a justice maywrite what s
called a concurring opinion. An opinion labeled "concurring and dissenting" agrees with part
of a Courtruling butdisagrees with other parts. Finally, the Courtoccasionally issues a per
curiam opinion — an unsigned opinion that is usually quite brief. Such opinions are often
used when the Court accepts the case for review but gives it less than full treatment. For
example, it may decide the case without benefit of oral argument and issue a per curiam
opinion to explain the disposition of the case.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.
Task 3. Read the text and pick up the essential details in the form of quick notes.
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The courts of appealsreceive less media coverage than the Supreme Court, butthey
are very important in the U.S. judicial system. Considering that the Supreme Court hands
down decisions with full opinions in only 80 to 90 cases each year, it is apparentthatthe 31
courts of appealsarethe courts of last resortfor mostappealsin the federal courtsystem.

Circuit Courts: 1789-1891 The Judiciary Act of 1789 created three circuit courts
(courts of appeals), each composed of two justices of the Supreme Court and a district
judge. The circuit court was to hold two sessions each year in each district within the circuit.

The district judge became primarily responsible for establishing the circuit court’s
workload. The two Supreme Court justices then came into the local area and participated in the
cases. This practice tended to give a local rather than national focus to the circuit courts.

The circuit court system was regarded from the beginning as unsatisfactory, especially by
Supreme Courtjustices, who objected to the travelingimposed upon them.

Attorney General Edmund Randolph and President Washingtonurged relief for the
Supreme Courtjustices. Congress made aslight changein 1793 by altering the circuit court
organization toinclude only one Supreme Courtjustice and one district judge. In the closing
days of PresidentJohn Adams’sadministrationin 1801, Congress eliminated circuit riding
by the Supreme Court justices, authorized the appointment of 16 new circuit judges, and
greatly extended thejurisdiction of the lower courts.

The new administration of Thomas Jefferson strongly opposed this action, and
Congress repealed it. The Circuit Court Act of 1802 restored circuit riding by Supreme Court
justices and expandedthe number of circuits. However, the legislation allowed the circuit
court to be presided over by a single district judge.

Such a change may seemsslight, but it proved to be of greatimportance. Increasingly,
the district judges began to assume responsibility for both district and circuit courts.

In practice, then, original and appellate jurisdiction were both in the hands of the district
judges. The next major step in the development of the courts of ap peals did not come until
1869, when Congress approved a measure that authorized the appointment of nine new
circuit judges and reduced the Supreme Courtjustices’ circuit courtduty to oneterm every
two years. Still, the High Court was flooded with cases because there were no limitations
on the right of appeal to the Supreme Court.

The Courts of Appeals: 1891 to the Present

On March 3, 1891, the Evarts Act was signed into law, creating new courts known as
circuit courts of appeals. These new tribunals were to hear most of the appeals from
district courts. The old circuit courts, which had existed since 1789, also remained.

The new circuit court of appeals was to consist of one circuit judge, one circuit court
of appealsjudge, one district judge, and a Supreme Courtjustice. Two judges constituted a
guorumin these new courts. Following passage of the Evarts Act, the federaljudiciary had
two trial tribunals: district courts and circuit courts. It had two appellate tribunals: circuit
courts of appeals and the Supreme Court. Most appeals of trial decisions wereto go to the
circuit court of appeals, although the act allowed direct review in some instances by the
Supreme Court. In short, creation of the circuit courts of appeals released the Supreme
Courtfrom many petty types of cases.
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Appeals could still be made, but the High Court would now have much greater
control over its own workload. Much of its former caseload was thus shifted to the two
lower levels of the federal judiciary. The nextstepin the evolution of the courts of appeals
came in 1911. In that year Congress passed legislation abolishing the old circuit courts,
which had no appellate jurisdiction and frequently duplicated the functions of district
courts. Today theintermediate appellate tribunals are officially known as courts of appeals,
but they continue to be referred to colloquiallyas circuit courts.

There are now 12 regional courts of appeals, staffed by 179 authorized courts of
appeals judges. The courts of appeals are responsible for reviewing cases appealed from
federal district courts (in some cases from administrative agencies) withinthe boundaries
of the circuit. A specialized appellate court came into existence in 1982 when Congress established
the Federal Circuit, a jurisdictional rather than a geographiccircuit.

The Review Function of the Courts of Appeals

Most of the cases reviewed by the courts of appealsoriginatein the federal district
courts. Litigants disappointed with the lower-court decision may appeal the case to the
court of appeals of the circuit in which the federal district court is located. The appellate
courts have also been given authority to review the decisions of certain administrative
agencies. Because the courts of appeals have no control over which cases are brought to
them, they deal with both routine and highlyimportant matters.

At one end of the spectrum are frivolousappeals or claims that have no substance
and little or no chance for success. At the other end of the spectrum are the cases that
raise major questions of public policy and evoke strong disagreement. Decisions by the
courts of appealsinsuch cases are likely to establish policy for society as a whole, not just
for the specific litigants. Civil liberties, reapportionment, religion, and education cases provide
good examples of the kinds of disputes that may affect all citizens.

There are two purposes of review in the courts of appeals. The first is error
correction. Judges in the various circuits are called upon to monitor the performance of
federal district courts and federal agencies and to supervise their application and interpretation
of national and state laws. In doing so, the courts of appeals do not seek out new factual
evidence, but instead examine the record of the lower court for errors. In the process of
correctingerrors the courts of appeals also settle disputes and enforce national law.

The second function is sorting out and developing those few cases worthy of
Supreme Court review. The circuit judges tackle the legal issues earlier than the Supreme
Court justices and may help shape what they consider review-worthy claims. Judicial scholars
have found thatappealed cases often differin their second hearingfrom their first.

The Courts of Appeals as Policy Makers

The Supreme Court’s role as a policy maker derives from the fact that it interprets
the law, and the same holds true for the courts of appeals. The scope of the courts of
appeals’ policy-makingrole takes on added importance, given that they are the ourts of last
resort in the vast majority of cases. As an illustration of the farreaching impact of circuit
court judges, consider the decisionin a case involving the Fifth Circuit. For several yearsthe
University of Texas Law School (as well as many other law schoolsacrossthe country) had
been granting preference to African Americanand Mexican American applicants to increase
the enrollmentof minority students.
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This practice was challenged in a federal district court on the ground that it discriminated
againstwhite and nonpreferred minority applicantsin violation of the 14th Amendment.

On March 18, 1996, a panel of Fifth Circuit judges ruled in Hopwoodv. Texas that the
Fourteenth Amendmentdoes not permitthe schoolto discriminate in this way and that the
law school may not userace as a factorin law schooladmissions. The U.S. Supreme Court
denied a petition for a writ of certiorari in the case, thus leaving it the law of the land in
Texas, Louisiana, and Mississippi, the states comprising the Fifth Circuit.

Although it may technically be true that only schools in the Fifth Circuit are affected
by the ruling, an editorialin The National Law Journalindicatesotherwise, notingthat while
some "might argue that Hopwood’s impact is limited to three states in the South..., the
truth is that across the country law school (and other) deans, fearingsimilar litigation, are
scramblingto come up with an alternative to affirmative action."

The Courts of Appeals at Work

The courts of appeals do not have the same degree of discretion as the Supreme
Courtto decide whether to accept a case. Still, circuit judges have developed methods for
usingtheir time as efficiently as possible.

Screening. Duringthe screening stage the judges decide whether to give an appeal a
full review or to dispose of it in some other way. The docket may be reduced to some
extent by consolidating similar claims into single cases, a process thatresults in a uniform
decision. In deciding which cases can be disposed of withoutoralargument, the courts of
appeals increasingly rely on law clerks or staff attorneys. These court personnel read petitions
and briefs and then submit recommendations to the judges. As a result, many cases are
disposed of withoutreachingthe oralargumentstage.

Three-Judge Panels. Those cases given the full treatmentare normally considered by
panels of three judges rather than by all the judges in the circuit. This means that several
cases can be heard at the same time by different three-judge panels, often sitting in
differentcities throughoutthe circuit.

En Banc Proceedings. Occasionally, different three-judge panels within the same
circuit may reach conflicting decisions in similar cases. To resolve such conflicts and to
promote circuit unanimity, federal statutes provide for an "en banc" (Old French for high
seat) procedure in which all the circuit’s judges sit together on a paneland decide a case.

The exception to this general rule occurs in the large Ninth Circuit where assembling all
the judges becomes too cumbersome. There, en banc panels normally consist of 11 judges. The
en banc procedure may be used when the case concerns an issue of extraordinary importance.

Oral Argument. Cases that have survived the screening process and have not been
settled by the litigants are scheduled for oralargument. Attorneys for each side are given a
short amount of time (as little as 10 minutes) to discuss the points made in their written
briefs and to answer questions fromthe judges.

The Decision. Followingthe oralargument, the judges may confer brieflyand, if they
are in agreement, mayannounce their decision immediately. Otherwise, a decision will be
announced only after the judges confer at greater length. Followingthe conference, some
decisions willbe announced with a brief order or per curiam opinion of the court. A small
portion of decisions will be accompanied by a longer, signed opinion and perhaps even
dissentingand concurringopinions.
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U.S. DISTRICT COURTS

The U.S. district courts represent the basic point of input for the federal judicial
system. Although some cases are later taken to a court of appeals or perhapseven to the
Supreme Court, mostfederal cases never move beyond the U.S. trial courts.

In terms of sheer numbers of cases handled, the district courts are the workhorses of
the federal judiciary. However, theirimportance extends beyond simply disposing of a large
number of cases. The First District Courts Congress made the decisionto create a national
network of federal trial courts when it passed the Judiciary Act of 1789. Section 2 of the act
established 13 district courts by making each of the 11 states then in the Union a district,
and by making the parts of Massachusetts and Virginia that were to become Maine and
Kentucky into separate districts. That organizational scheme established the practice, which
still exists, of honoringstate boundarylinesin drawingdistricts.

The First District Judges

Each federal district court was to be presided over by a single judge who resided in
the district. As soon as this became known, President Washingtonbegan receiving letters
fromindividuals desiringappointmentto the various judgeships.

Many asked members of Congress or Vice President John Adams to recommend
them to President Washington. Personal applicationswere not necessarily successful and
were not the only way in which names cameto the president’s attention.

Harry Innes was not an applicant for the Kentucky judgeship but received it after
being recommended by a member of Congress from his state. As new states came into the
Union, additional district courts were created. The additions, along with resignations, gave
Washingtonan opportunity to offer judgeshipsto 33 people.

All of the judges he appointed were membersof the bar, and all but seven had state
or local legal experience as judges, prosecutors, or attorneys general. Presidents have
continued to appointlawyers with publicservice backgroundsto the federal bench.

Present Organization of the District Courts

As the country grew, new district courts were created. Eventually, Congressbegan to
divide some states into more than one district.

California, New York, Texas have the most, with four each. Other than consistently
honoring state lines, the organization of district constituencies appears to follow no
rational plan. Size and population vary widely from district to district.

Over the years, a court was added for the District of Columbia, and several territories
have been served by district courts. Thereare now U.S. district courts servingthe 50 states,
the District of Columbia, Guam, Puerto Rico, the Virgin Islands,and the Northern Mariana
Islands. The original district courts were each assigned one judge. With the growth in population
and litigation, Congress has periodically had to add judges to most of the districts.

The Federal Judgeship Act of 1990 created 74 new district judgeships, bringing the
currenttotal to 649. Today all districts have more than one judge; the Southern District of
New York, which includes Manhattan and the Bronx, currently has 28 judges andis thus the
largest. Because each federal district court is normally presided over by a single judge,
severaltrials may be in session within the district at any given time.
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The District Courts as Trial Courts

Congress established the district courts as the trial courts of the federal judicial
system and gave them originaljurisdiction over virtually all cases. They are the onlyfederal
courtsin which attorneys examine and crossexamine witnesses.

The factual record is thus established at this level. Subsequent appeals of the trial
court decision focus on correctingerrors rather than on reconstructing the facts. The task
of determining the facts in a case often falls to a jury, a group of citizens from the community who
serve as impartial arbiters of the facts and apply the law to the facts.

The Constitution guarantees the right to a jury trial in criminal cases in the Sixth
Amendmentand thesamerightin civil cases in the Seventh Amendment.

The right can be waived, however, in which case the judge becomes the arbiter both
of questionsof fact and of matters of law. Such trials are referred to as bench trials.

Two types of juries are associated with federal district courts. The grand jury is a group
of men and women convened to determine whether thereis probable cause to believe that
a person has committed the federal crime of which he or she has been accused.

Grand jurors meet periodicallyto hear charges broughtbythe U.S. attorney.

Petit jurors are chosen at random from the community to hear evidence and determine
whether a defendantin a civil trial has liability or whether a defendantina criminal trial is
guilty or not guilty. Federalrules call for 12 jurorsin criminal cases but permitfewer in civil
cases. The federal district courts generally use six-personjuries in civil cases.

Trial courts are viewed as engaging primarily in norm enforcement, whereas
appellate courts are seen as having greater opportunity to make policy. Norm enforcement
is closely tied to the administration of justice, because all nations develop standards considered
essential to a just and orderly society. Societal norms are embodied in statutes, administrative
regulations, prior court decisions, and community traditions. Criminal statutes, for
example,incorporate concepts of acceptable and unacceptable behaviorinto law.

A judge decidinga case concerningan alleged violation of that law is practicingnorm
enforcement. Because cases of this type rarely allow the judge to escape the strict restraints of
legal and procedural requirements, he or she has little chance to make new law or develop
new policy. In civil cases, too, judges are often confined to norm enforcement, because such
litigation generally arises from a private dispute whose outcome is of interest only to the
partiesin the suit.

The district courts also play a policy-making role, however. As Americans have
become more litigationconscious, disputes that were once resolved informally are now
more likely to be decided in a court of law. The courts find themselves increasingly involved
in domains once considered private. What does this mean for the federal district courts?
Accordingto one study, "These new areas of judicial involvementtend to be relatively free
of clear, precise appellate court and legislative guidelines; and as a consequence the opportunity
for trial court jurists to write on a clean slate, that is, to make policy, is formidable".

Task 1. Transfer the given information from the passages onto a table.

Activity
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CONSTITUTIONAL & LEGISLATIVE COURTS

The Judiciary Act of 1789 established the three levels of the federal court system in
existence today. Periodically, however, Congress has exercised its power, based on Article
[Iland Article | of the Constitution, to create other federal courts.

Courts established under Article Ill are known as constitutional courts and those
created under Article | are called legislative courts. The Supreme Court, courts of appeals,
and federal district courts are constitutional courts. Legislative courtsinclude the U.S. Court
of Military Appeals, the USA Tax Court, and the Court of Veterans Appeals. Legislative courts,
unlike their constitutional counterparts, often have administrative and quasi-legislative as
well as judicial duties. Another differenceis that legislative courts are often created for the
express purpose of helpingto administer a specificcongressional statute.

Constitutional courts are tribunalsestablished to handle litigation.

Finally, the constitutional and legislative courts varyin their degree of independence
from the other two branches of government. Article lll (constitutional court) judges serve
duringa period of good behavior, or what amountsto life tenure.

Because Article | (legislative court) judges have no constitutional guarantee of
goodbehavior tenure, Congress may set specific terms of office for them. In sum, the
constitutional courts have a greater degree of independence from the other two branches
of governmentthan the legislative courts.
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ADMINISTRATIVE & STAFF SUPPORT IN THE FEDERAL
JUDICIARY

Although judges are the mostvisible actorsin the judicial system, a large supporting
cast is also at work. Their efforts are necessary to perform the tasks for which judges are
unskilled or unsuited, or for which they simply do not have adequate time. Some members
of the supportteam, such as law clerks, may work specifically for one judge.

Others—U.S. magistrate judges —are assigned to a particular court.

Still others may be employees of an agency, such asthe Administrative Office of the
USA Courts, that serves the entire judicial system.

U.S. Magistrate Judges

In an effortto help federal district judges deal with increased workloads, Congress
in 1968 created a system of magistrate judges that respondsto each district court’s specific
needs and circumstances.

Magistrate judges are appointed by the judges of the district court for eight-year
terms of office, although they can be removed before the expirationof the term for "good
cause". Within guidelines set by the Congress, the judges in each district court establish the
duties and responsibilities of their magistrate judges.

The legislation permits a magistrate judge, with the consentof the involved parties,
to conductall proceedingsin a jury or nonjury civil matter and enter a judgmentin the case
and to conduct a trial of persons accused of misdemeanors (less serious offenses than
felonies) committed within the district, provided the defendants consent.

Because the decision to delegate responsibilities to a magistrate judge is still made
by the district judge, however,a magistrate judge’s participationin the processing of cases
may be more narrow than that permitted by statute.

Law Clerks

The firstuse of law clerks by an American judgeis generally traced to Horace Gray of
Massachusetts. Inthe summer of 1875, while servingas chief justice of the Massachusetts
Supreme Court, he employed, at his own expense, a highly ranked new graduate of the
Harvard Law School. Each year, he employed a new clerk from Harvard.

When Gray was appointed to the U.S. Supreme Courtin 1882, he broughtalaw clerk
with him to the nation’s highest court. Justice Gray’s successor on the High Court was
Oliver Wendell Holmes, who also adopted the practice of annually hiring honor graduates
of Harvard Law School as his clerks. When William Howard Taft,a former law professor at
Yale, became chiefjustice, he secured a new law clerk annually from the dean of the Yale
Law School. Harlan Fiske Stone, former dean of the ColumbiaLaw School, joined the Court
in 1925 and madeit his practice to hirea Columbiagraduate each year.

Since these early beginnings there has been a steady growth in the use of law clerks
by all federal courts. More than 2,000 law clerks now work for federal judges, and more
than 600 serve bankruptcy judges and U.S. magistrate judges. In additionto the law clerks
hired by individual judges, allappellate courts and some district courts hire staff law clerks
who serve the entire court. A law clerk’s duties vary according to the preferences of the
judge forwhom he or she works. They also vary accordingto the type of court.
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Law clerks for federal district judges often serve primarily as research assistants.
They spend a good deal of time examining the various motions filed in civil and criminal
cases. They review each motion, notingthe issues and the positions of the partiesinvolved,
then researchimportant points raised in the motions and prepare written memorandums
forthe judges. Because their work is devoted to the earliest stages of the litigation process,
they may have a substantialamount of contact with attorneys and witnesses. Law clerks at
this level may be involved in the initial drafting of opinions.

At the appellate level, the law clerk becomes involved in a case first by researching
the issues of law and fact presented by an appeal. The courts of appeals do not have the
samediscretion to accept orreject a case that the Supreme Courthas,and they use certain
screening devices to differentiate between cases that can be handled quickly and those
that require more time and effort. Law clerks are an integral part of this screening process.

A number of cases are scheduled for oral argument, and the clerk may be called
uponto assistthe judge in preparingfor it. Intensive analysis of the record by judges prior
to oral argument is not always possible. They seldom have time to do more than scan
pertinent portionsof the record called to their attention by law clerks.

Once a decision has been reached by an appellate court, the law clerk frequently
participatesin writing the order that accompanies the decision.

The clerk’s participation generally consists of draftinga preliminary opinion or order
pursuantto the judge’s directions. A law clerk may also be asked to edit or check citations
(referencesto a statute, precedentsettingcase, or legal textbook, in a brieforargumentin
court) in an opinion written by the judge. The work of the law clerk for a Supreme Court justice
roughly parallels that of a clerk in the other appellate courts. Clerks play an indispensable role in
helpingjustices decide which cases should be heard.

At the suggestion of Justice Lewis F. Powell, Jr., in 1972, a majority of the Court’s
members began to participate in a "certpool"; the justices pool their clerks, divide up all
filings, and circulate a single clerk’s certiorarimemo to all those participatinginthe pool.

The memo summarizesthe facts of the case, the questions of law presented, and the
recommended course of action - thatis, whetherthe case should be granted a full hearing,
denied, or dismissed. Once the justices have voted to hear a case, the law clerks, like their
counterpartsinthe courts of appeals, prepare bench memorandums thatthe justices may
use during oral argument. Finally, law clerks for Supreme Court justices, like those who
serve courts of appeals judges, help to draftopinions.

Administrative Office of the U.S. Courts

The administration of the federal judicial system as a whole is managed by the
Administrative Office of the U.S. Courts.

Since its creation in 1939 it has handled everything from distributing supplies to
negotiating with other governmentagencies for court accommodations in federal buildings
to maintainingjudicial personnel records and collecting data on cases in the federal courts.

The Administrative Office serves the Judicial Conference of the USA, the central
administrative policy-making organization of the federal judicial system.

In addition to providing statistical information to the conference’s many committees, the
Administrative Office acts as a reception center and clearinghouse for information and
proposalsdirected to the Judicial Conference.
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The office acts as liaison for both the federal judicial system and the Judicial Conference,
serving as advocate for the judiciary in its dealings with Congress, the executive branch,
professional groups,and the general public. Especiallyimportantisitsrepresentativerole
before Congress where, along with concerned judges, it presents the judiciary’s budget
proposals, requests for additional judgeships, suggestions for changes in court rules, and
other key measures.

The Federal Judicial Center

It created in 1967, is the federal courts’ agency for continuing education and
research. Its duties fall generally into three categories: conductingresearch on the federal
courts, makingrecommendationsto improve the administration and management of the
federal courts, and developing educational and training programs for personnel of the
judicial branch. Since its inception, judges have benefited from orientation sessions and
other educational programs puton by the FederalJudicial Center.

In recent years, magistrate judges, bankruptcy judges,and administrative personnel
have been the recipients of educational programs. The Federal Judicial Center’s extensive
use of videos and satellite technology allows it to reach large numbers of people.

Federal Court Workload

The workload of the courtsis heavy for all three levels of the federal judiciary — U.S.
district courts, courts of appeals, and the Supreme Court. For fiscal year 2002 slightly more
than 340,000 cases were commenced in the federal district courts. Criminal filings alone
haverisen 43 % since 1993. In 1995, 50,072 appealswerefiled in one of the regional circuit
courts. This figureincreased every year, to a high of 60,847 appealsin 2003.

However, the number of appealsterminated by the courts of appealshas also been
steadily increasing, from 49,805 in 1995 to 56,586 in 2002. The overall caseload of the
Supreme Court is large by historical standards; there were 8,255 cases on the docket for
the 2002 term. The Supreme Court, however, has discretionto decide which cases merit its
full attention. As a result, the number of cases argued before the Courthas declined rather
dramatically over the years. In the 2002 term only 84 cases were argued and 79 were
disposedofin 71 signed opinions.




CHAPTER VII. HISTORY &« ORGANIZATION OF STATE
JUDICIAL SYSTEMS

INTRODUCTION

Even prior to the Articles of Confederationand the writing of the U.S. Constitution in
1787, the colonies, as sovereign entities, already had written constitutions. Thus, the development
of state court systems can be traced from the colonial period to the present.

Historical Development of State Courts

No two states are exactly alike when it comes to the organization of courts. Each
state is free to adopt any organizational scheme it chooses, create as many courts as it
wishes, namethose courts whatever it pleases,and establish their jurisdiction as it sees fit.

Thus, the organization of state courts does not necessarily resemble the clear-cut,
three-tier system found at the federal level. For instance, in the federal system the trial
courts are called district courts and the appellate tribunals are known as circuit courts.
However,in well over a dozen states the circuit courts are trial courts.

Several other states use the term superior court for their major trial courts. Perhaps
the most bewildering situation is found in New York, where the major trial courts are known as
supreme courts. Although confusion surrounds the organization of state courts, no doubt
exists abouttheir importance. Becausestatutory law is more extensive in the statesthan at
the federal level, covering everything from the most basic personal relationships to the
state’s mostimportant publicpolicies, the state courts handle a wide variety of cases, and
the number of cases litigated annually in the state courts far exceedsthose decided in the
federal tribunals.

The Colonial Period

During the colonial period, political power was concentrated in the hands of the
governor appointed by the king of England. Because the governors performed executive,
legislative, and judicial functions,an elaborate court system was not necessary.

The lowest level of the colonial judiciary consisted of local judges called justices of
the peace or magistrates. They were appointed by the colony’s governor. Atthe next level
in the system were the county courts, the generaltrial courts for the colonies.

Appeals from all courts were taken to the highest level — the governor and his council.

Grand and petit juries were introduced during this period and remain prominent
features of the state judicial systems. By the early 18th century the legal profession had
begunto change. Lawyers trainedin the English Inns of Courtbecame more numerous,and
as a consequence colonial court procedures were slowly replaced by more sophisticated
Englishcommon law.

Followingthe American Revolution(1775-83),the powers of the govern ment were
not only taken over by legislative bodies but also greatly reduced. The former colonists
were not eager to see the developmentofa large, independentjudiciary given that many
of them harboreda distrust of lawyers and the common law.
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The state legislatures carefully watched the courtsand in some instances removed
judges or abolished specific courts because of unpopular decisions. Increasingly, a distrust
of the judiciary developed as courts declared legislative actions unconstitutional.

Conflicts between legislatures and judges, often stemming from opposing interests,
became more prominent. Legislators seemed more responsive to policies that favored
debtors, whereascourts generally reflected the views of creditors. These differences were
important because "out of this conflict over legislative and judicial power the courts gradually
emerged as an independent political institution", according to David W. Neubauer in
America’s Courts and the Criminal Justice System.

Modern State Courts

From the Civil War (1861-65) to the early 20th century, the state courts were beset
by other problems. Increasingindustrializationand the rapid growth of urban areas created
new types of legal disputes and resulted in longer and more complex courtcases. The state
court systems, largely fashioned to handle the problemsofa rural,agrarian society, were
faced with a crisis of backlogs as they struggled to adjust. Oneresponse wasto create new
courtsto handletheincreased volume of cases.

Often, courts were piled on top of each other. Another strategy wasthe addition of
new courts with jurisdiction over a specific geographicarea. Stillanother response was to
create specialized courts to handle one particular type of case. Small claims courts, juvenile
courts, and domesticrelations courts, for example, became increasingly prominent.

The largely unplanned expansion of state and local courts to meet specific needs led
to a situation many have referredto as fragmentation. Amultiplicity of trial courts was only
one aspect of fragmentation, however. Many courts had very narrow jurisdiction.

Furthermore, the jurisdictions of the various courts often overlapped.

Early in the 20th century, people began to speak out against the fragmentation in
the state court systems. The program of reforms that emerged in response is generally
known as the court unification movement. The first well-knownlegal scholar to speak out
in favor of court unification was Roscoe Pound, dean of the Harvard Law School.

Pound and others called for the consolidation of trial courts into a single set of
courts or two sets of courts,one to hear major casesand one to hear minor cases. A good
deal of opposition has arisen to court unification.

Many trial lawyers who are in court almost daily become accustomed to existing
court organizations and, therefore, are opposed to change. Judges and other personnel
associated with the courts are sometimesopposedto reform. Their opposition often grows
out of fear— of beingtransferredto new courts, of havingto learn new procedures, or of
havingto decide cases outside their area of specialization. The court unification movement,
then, has not been as successful as many would like. On the other hand, proponents of
court reform have securedvictoriesin some states.

Task 1. Transfer the given information from the passages onto a table.
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Some states have moved in the direction of a unified courtsystem, whereas others
still operate with a bewildering complexof courts with overlappingjurisdiction. The state
courts may be divided into four general categories or levels: trial courts of limited jurisdiction,
trial courts of general jurisdiction, intermediate appellate courts, and courts of last resort.

Trial Courts of Limited Jurisdiction

Trial courts of limited jurisdiction handle the bulk of litigation in the USA each year
and constitute about 90 % of all courts. They have a variety of names: justice of the peace
courts, magistrate courts, municipal courts, city courts, county courts, juvenile courts,
domesticrelations courts,and metropolitan courts, to namethe morecommon ones.

The jurisdiction of these courts is limited to minor cases. In criminal matters, for
example, state courts deal with three levels of violations: infractions (the least serious),
misdemeanors (more serious), and felonies (the most serious). Trial courts of limited jurisdiction
handleinfractions and misdemeanors. They mayimpose only limited fines (no more than
$1,000) and jail sentences (generally no more than oneyear).

In civil cases these courts are usually limited to disputes under a certainamount.

In addition, these types of courts are limited to certain kinds of matters: traffic
violations, domestic relations, or cases involving juveniles. Another difference from trial
courts of generaljurisdiction is that these limited courts are not courts of record.

Since their proceedings are not recorded, appeals of their decisions usually go to a
trial court of general jurisdiction for what is known as a trial "de novo" (new trial). Yet another
distinguishing characteristic of trial courts of limited jurisdictionis that the presidingjudges
of such courts are often not required to have any formal legal training.

Many of these courts suffer from a lack of resources. Often, they have no permanent
courtroom, meetinginstead in grocery stores, restaurants, or private homes.

Clerks are frequently not available to keep adequate records. The results are informal
proceedings and the processing of cases on a mass basis. Full-fledged trials are rare and
cases are disposed of quickly. Finally, trial courts of limited jurisdiction are used in some
states to handle preliminary matters in felony criminal cases. They often hold arraignments, set
bail, appointattorneysforindigentdefendants,and conduct preliminary examinations.

The caseis then transferredto a trial court of generaljurisdiction for such mattersas
hearing pleas, holdingtrials,and sentencing.

Trial Courts of GeneralJurisdiction

Most states have one set of major trial courts that handle the more serious criminal
and civil cases. In addition, in many states, special categories — such as juvenile criminal
offenses, domestic relations cases, and probate cases — are under the jurisdiction of the
generaltrial courts. In most states these courts also have an appellatefunction. They hear
appealsin certain types of cases that originatein trial courts of limited jurisdiction. These
appealsareoften heardina trial de novo or tried againin the court of generaljurisdiction.
General trial courts are usually divided into judicial districts or circuits. Although the
practice varies by state, the general rule is to use existing political boundaries, such as a
county or a group of counties, in establishing the district or circuit. In ruralareas the judge
may ride circuit and hold court in different parts of the territory according to a fixed schedule.
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In urban areas, however, judges hold court in a prescribed place throughout the
year. In larger counties the group of judges may be divided into specializations. Some may
hear only civil cases; others try criminal cases exclusively.

The courts at this level have a variety of names. The most common are district, circuit,
andsuperior.The judges at this level are required by law in all states to have law degrees.

These courts also maintain clerical help because they are courts of record.

Intermediate Appellate Courts

The intermediate appellate courts are relative newcomers to the state judicial scene.

Only 13 such courts existed in 1911, whereas 39 states had created them by 1995.

Their basic purpose is to relieve the workload of the state’s highest court. In most
instances these courts are called courts of appeals, although other names are occasionally
used. Most states have one court of appeals with statewide jurisdiction.

The size of intermediate courts varies from state to state. The court of appeals in
Alaska hasonlythree judges. At the other extreme, Texas has 80 courts of appeals judges.

In some states the intermediate appeals courts siten banc, whereas in other states
they sit in permanentorrotating panels.

Courts of Last Resort

Every state has a court of last resort. The states of Oklahoma and Texas have two
highest courts. Both states have a supreme courtwith jurisdiction limited to appealsin civil
cases and a court of criminal appealsfor criminal cases.

Most states call their highest courts supreme courts; other designations are the
court of appeals(Maryland, New York), the supreme judicial court (Maine, Massachusetts),
and the supreme courtofappeals (West Virginia).

The courts of last resortrangein size from three to nine judges (or justices in some
states). They typically sit en banc and usually, although not necessarily, convene in the
state capital. The highest courts have jurisdiction in matters pertainingto state law and are,
of course, the final arbiters in such matters. In states that have intermediate appellate courts,
the Supreme Court’s cases come primarily from these mid-level courts.

In this situation the high court typically is allowed to exercise discretion in deciding
which cases to review. Thus, it is likely to devote more time to cases that deal with the
important policy issues of the state. When thereis no intermediate courtofappeals, cases
generally go to the state’s highest court on a mandatory review basis.

In most instances, then, the state courts of last resort resemble the U.S. Supreme
Court in that they have a good deal of discretion in determining which cases will occupy
their attention. Most state supreme courts also follow procedures similar to those of the
U.S. Supreme Court. That is, when a case is accepted for review the opposing parties file
written briefs and later present oralarguments. Then, upon reachinga decision, the judges
issue written opinions explaining that decision.

Juvenile Courts

Americans are increasingly concerned about the handling of cases involving juveniles,
and states have responded to the problem in a variety of ways. Some have established a
statewide network New York and Maryland call their highest courts the "court of appeals".
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Pictured left to right are New York State Court of Appeals Judge George Bundy
Smith, ChiefJudge Judith S. Kaye, and Judge Howard A. Levine, as they listen to arguments
in a death penalty case. of courts specifically to handle matters involving juveniles.

Two states — Rhode Island and South Carolina — have family courts, which handle
domesticrelations matters as well as those involving juveniles.

The mostcommon approachisto give one or more of the state’s limited or general
trial courts jurisdiction to handle situationsinvolving juveniles.

In Alabama the circuit courts (trial courts of general jurisdiction) have jurisdiction
over juvenile matters. In Kentucky, however, exclusive juvenile jurisdictionis lodgedin trial
courts of limited jurisdiction — the district courts. Finally, some states apportion juvenile
jurisdiction among morethan one court.

The state of Colorado has a juvenile court for the city of Denver and has given
jurisdiction over juveniles to district courts (general trial courts) in the other areas of the
state. Also, some variation exists among the states as to when jurisdiction belongs to an
adultcourt. States set a standardage at which defendants are tried in an adult court.

In addition, many states require that more youthful offenders be tried in an adult
court if special circumstances are present. In lllinois, forinstance, the standard age at which
juvenilejurisdiction transfersto adultcourtsis 17. The age limitdropsto 15, however, for
first-degree murder, aggravated criminal sexual assault, armed robbery, robbery with a
firearm, and unlawful use of weapons on school grounds.
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The daily operation of the federal courts requires the efforts of manyindividualsand
organizations. Thisis no less true for the state court systems.

Magistrates

State magistrates, who may be known in some states as commissioners or referees,
are often used to perform some of the work in the early stages of civil and criminal case
processing.Inthis way they are similarto U.S. magistrate judges. In somejurisdictions they
hold bond hearings and conduct preliminary investigationsin criminal cases. They are also
authorizedin some states to make decisionsin minor cases.

Law Clerks

In the state courts, law clerks are likely to be found, if at all, in the intermediate
appellate courts and courts of last resort. Most state trial courts do not utilize law clerks,
and they are practicallyunheard of in local trial courts of limited jurisdiction.

As at the national level, some law clerks serve individual judges while others serve
an entire court as a staffattorney.

Administrative Office of the Courts

Every state now has an administrative office of courts or a similarly titled agency that
performs a variety of administrative tasks for that state’s court system. Among the tasks
more commonly associated with administrative offices are budget preparation, data processing,
facility management, judicial education, public information, research, personnel management.

Juvenileand adult probationare the responsibility of administrative offices in a few
states, as is alternative dispute resolution.

Court Clerks & Court Administrators

The clerk of the court has traditionallyhandled the day-to-day routines of the court.

Thisincludes making courtroomarrangements, keeping records of case proceedings,
preparing orders and judgments resulting from court actions, collecting court fines and
fees, and disbursingjudicial monies. In the majority of states these officials are elected and
may be referred to by other titles. The traditional clerks of court have been replaced in many
areas by court administrators. In contrastto the State courts handle millions of cases a year,
at times in facilities like the Berkeley County Courthouse in Martinsburg, West Virginia,
which some call "historic" or "charming"and others describe as "inadequate”.

Court clerk, who traditionally managed the operations of a specific courtroom, the
modern courtadministrator may assista presidingjudge in runningthe entire courthouse.

State Court Workload

The lion’s share of the nation’s judicial business exists at the state, not the national,
level. The fact that federal judges adjudicate several hundred thousand cases a year is
impressive; the fact that state courts handle several million ayearis overwhelming, even if
the mostimportantcases are handled atthe federal level.

While justice of the peace and magistrate courts at the state level handle relatively
minor matters, some of the biggest judgmentsin civil cases are awarded by ordinary state
trial court juries. The National Center for State Courts has compiled figures on the
caseloads of state courts of last resortand intermediate appellate courts in 1998.
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CHAPTER VIII.

JURISDICTION & POLICYMAKING BOUNDARIES

INTRODUCTION

In setting the jurisdictions of courts, Congress and the U.S. Constitution —and their
state counterparts — mandate the types of cases each court may hear. This chapter
considers how Congress, in particular, can influence judicial behavior by redefining the
types of cases judges may hear. It discusses judicial self-restraint, examining 10 principles,
derived from legal tradition and constitutional and statutory law, that govern a judge’s
decision aboutwhether toreview a case.

The federal court system is divided into three separate levels: the trial courts, the
appellate tribunals,and the U.S. Supreme Court. U.S. District Courts Congress has set forth
the jurisdiction of the federal district courts. These tribunals have original jurisdiction in
federal criminaland civil cases; that is, by law, the cases mustbe firstheard in these courts,
no matter who the parties are or how significant the issues.

Criminal Cases

These cases commence when thelocal U.S. attorneys havereason to believe that a
violation of the U.S. Penal Code has occurred. After obtainingan indictmentfroma federal
grand jury, the U.S. attorneyfiles charges againstthe accused in the districtcourt in which
he or she serves. Criminal activity as defined by Congress covers a wide range of behavior,
includinginterstate theft of an automobile, illegalimportation of narcotics, assassination of
a president, conspiracy to deprive persons of their civil rights, and even the killing of a migratory
bird out of season. After charges are filed against an accused, and if no plea bargain has
been made, a trial is conducted by a U.S. district judge.

In courtthe defendantenjoys allthe privileges and immunities granted in the Bill of
Rights (such as the right to a speedy and public trial) or by congressional legislation or
Supreme Courtrulings (forinstance,a 12-person jury mustrendera unanimousverdict).

Defendants may waive the right to a trial by a jury of their peers. Adefendantwho is
found notguilty of the crimeis set free and may never be tried again for the same offense
(the Fifth Amendment’s protectionagainst doublejeopardy). If the accused is found guilty,
the district judge determines the appropriate sentence within a range set by Congress.

The length of a sentence cannotbe appealedsolongasitis in the range prescribed.

A verdict of not guilty may not be appealed by the government, but convicted defendants
may appeal if they believe that the judge or jury made an improperlegal determination.

Civil Cases

A majority of the district court caseload is civil in nature: suits between private
parties or between the U.S. government, acting in a nonprosecutorial capacity, and a
private party. They may be placedin several categories.
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The firstis litigation concerningthe interpretationor application of the Constitution,
acts of Congress, or U.S. treaties. Examples of cases in this categoryinclude the following: a
petitioner claims that one of his or her federally protected civil rights has been violated, a
litigant alleges that he or she is being harmed by a congressional statute that is unconstitutional,
and a plaintiff argues that he or she is suffering injury from a treaty that is improperly affecting
him. The key pointis that a federal question mustbe raised in order for the U.S. trial courts
to havejurisdiction.

Traditionally,some minimal dollaramountshad to be in controversy in some types
of cases before the trial courts would hear them, but such amountshave been waived if the
case fallsinto one of several general categories.

An alleged violation of a civil rights law, such as the Voting Rights Act of 1965, must
be heard by the federal rather than the state judiciary.

Other types of casesin this category are patentand copyrightclaims, passportand
naturalization proceedings, admiralty and maritime disputes, and violations of the U.S.
postal laws. Another broad category of cases over which the U.S. trial courts exercise
general original jurisdictionincludeswhatare known as diversity of citizenship disputes.

These are disputes between parties from different statesorbetween an American
citizen and a foreign country or citizen.

Federal district courts also have jurisdiction over petitions from convicted prisoners
who contend that their incarceration (or perhaps their denial of parole) is in violation of
their federally protected rights. In the vast majority of these cases prisoners ask for a writ
of "habeas corpus" (Latin for "you should have the body"), an order issued by a judge to
determine whether a person has been lawfullyimprisoned or detained.

The judge would demand thatthe prison authorities either justify the detention or
release the petitioner. Prisoners convicted in a state court must argue that a federally
protected right was violated — the right to be represented by counsel at trial.

Otherwise, the federal courts would have no jurisdiction. Federal prisoners have a
somewhat wider range for their appeals since all their rights and options are within the
scope of the U.S. Constitution. Finally, the district courts have the authority to hear any
other cases that Congressmay validly prescribe by law.

U.S. Courts of Appeals

The U.S. appellate courts have no original jurisdiction whatsoever; every case or
controversythatcomes to one of these intermediate level panels has been first argued in
some other forum. These tribunals, like the district courts, are the creations of Congress,
and their structure and functions have varied considerably over time.

Basically, Congress has granted the circuit courts appellate jurisdiction over two
general categories of cases. The first of these are ordinaryciviland criminal appeals from
the federal trial courts. In criminal cases the appellant is the defendant because the government
is not free to appeal a verdict of not guilty.

In civil cases the party that lost in the trial court is usually the appellant, but the
winning party may appeal if it is not satisfied with the lower-court judgment. The second
broad category of appellatejurisdiction includesappeals from certain federal administrative
agencies and departments and from independent regulatory commissions, such as the Securities
and Exchange Commissionand the National Labor Relations Board.
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U.S. Supreme Court

The U.S. Supreme Court is the only federal court mentioned by name in the Constitution,
which spells out the general contours of the High Court’s jurisdiction.

Although the Supreme Court is usually thought of as an appellate tribunal, it does
have some general original jurisdiction. Probably the most important subject of such
jurisdictionis a suit between two or more states. Judges from the Appellate Division of the
New York State Supreme Courtin Rochester, New York, hear motion arguments. A dispute
mustbe real and currentbefore a court will agree to acceptit foradjudication.

The High Court shares original jurisdiction (with the U.S. district courts) in certain
cases brought by or againstforeign ambassadors or consuls, in cases between the USA and
a state, and in cases commenced by a state against citizens of another state or another
country. In situations such as these, where jurisdictionis shared, the courts are said to have
concurrent jurisdiction. Cases over which the Supreme Court has original jurisdiction are
often important, butthey do not constitute a sizable proportion of the overall caseload.

In recent yearslessthan 1 % of the High Court’s docket consisted of cases heard on
original jurisdiction. The U.S. Constitution declares that the Supreme Court "shall have
appellate Jurisdiction...under such Regulations as the Congress shall make".

Overthe years Congress has passed much legislation settingforth the "Regulations”
determining which cases may appearbefore the nation’s mostaugustjudicial body.

Appeals mayreach the Supreme Courtthrough two main avenues. First, there may
be appeals from alllower federal constitutional and territorial courts and also from most,
but not all, federal legislative courts. Second, the Supreme Court may hear appeals from
the highest courtin a state — aslong as thereis a substantial federal question.

Most of the High Court’s docket consists of cases in which it has agreed to issue a
writ of certiorari—a discretionary action.Such a writ (which mustbe supported by at least
four justices)is an order fromthe Supreme Courtto a lower courtdemanding that it send
up a completerecord of a case so that the Supreme Courtcanreview it.

Historically, the Supreme Court has agreed to grant the petition for a writ of certiorari in
onlya tiny proportion of cases — usually less than 10 % of the time, and in recent years the
number has been closer to 1 %. Another method by which the Supreme Courtexercisesits
appellate jurisdiction is certification. This procedure is followed when one of the appeals
courts asks the Supreme Court for instructions regarding a question of law. The justices
may choose to give the appellate judges binding instructions, or they may ask that the
entire record be forwardedto the Supreme Courtfor review and final judgment.
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JURISDICTION & POLICYMAKING OF STATE COURTS

The jurisdictionsof the 50 separate state court systemsinthe USA are established in
virtually the same manner as those within the national court system.

Each state has a constitution that sets forth the authority and decision-making powers of
its trial and appellate judges. Likewise, each state legislature passeslaws that further detail
the specific powers and prerogatives of judges and the rights and obligations of those who
bring suit in the state courts. Because no two state constitutions or legislative bodies are
alike, the jurisdictionsof individualstate courts vary from one state to another. State courts
are extremelyimportantin terms of policy makingin the USA.

Well over 99 % of the judicial workload in the USA consists of state, not federal,
cases, and 95 % of all judges in the USA work at the state level. Moreover, the decisions of
state jurists frequently have a great impacton publicpolicy.

Duringthe 1970s a number of suits were broughtinto federal court challenging the
constitutionality of a state’s spending vastly unequal sums on the education of its
schoolchildren. (This occurred because poorer school districts could not raise the same
amountof money as could wealthy school districts.)

The litigants claimed that children in the poorer districts were victims of unlawful
discrimination in violation of their equal protection rights under the U.S. Constitution.

The Supreme Court said they were not, however, in a five-to-four decision in San
Antonio Independent School District v. Rodriguez (1973). Butthe matter did not end there.

Litigation was instituted in many states arguing that unequal educational opportunities
were in violation of various clauses in the state constitutions. Since Rodriguez such suits
have been brought 28 times in 24 states. In 14 of these cases, state supreme courts invalidated
their state’s method of financing education, thus requiring the reallocation of billions of
dollars.
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JURISDICTION & LEGISLATIVE POLITICS

Some judges and judicial scholars argue thatthe U.S. Constitution and the respective
state documents confer a certain inherent jurisdiction upon the judiciaries in some key
areas, independent of the legislative will.

Nevertheless, the jurisdictional boundaries of American courtsarealsoa product of
legislative judgments — determinations often influenced by politics. Congressmay advance
a particular cause by giving courts the authority to hearcasesin a public policy realm that
previously had been forbidden territory for the judiciary. For example, when Congress
passed the Civil Rights Act of 1968, it gave judges the authority to penalize individuals who
interfere with "any person because of his race, color, religion or national origin and because
heis or hasbeen travelingin interstate commerce".

Prior to 1968 the courts had no jurisdiction over incidents that stemmed from
interference by one person with another’s rightto travel.

Likewise, Congress may discourage a particular social movement by passing legislation to
make it virtuallyimpossibleforits advocates to have any success in the courts.

The jurisdictions of state courts, like their federal counterparts, also are very much
governed by— and the political product of — the will of the state legislatures.

Judicial Self-Restraint

The activities that judges are forbidden to engage in, or at least discouraged from
engaging in, deal not so much with jurisdiction as with justiciability — the question of whether
judgesin the system oughtto hear or refrain from hearing certain types of disputes.

Ten principles of judicial self-restraint, discussed below, serve to check and contain
the power of American judges. These maximsoriginate from a variety of sources — the U.S.
Constitution and state constitutions, acts of Congress and of state legislatures, and the
common law. Some apply more to appellate courts than to trial courts; most apply to
federaland state judicial systems.

A Definite Controversy Must Exist

The U.S. Constitution states that "the judicial Power shall extend to all Cases, in Law
and Equity, arising under this Constitution, the Laws of the USA, and Treaties made...under
their Authority" (Article Ill, Section 2). The key word here is cases. Since 1789 the federal
courts have chosen to interpretthe term in its mostliteral sense: Theremust be an actual
controversy between legitimate adversarieswho have met all the technical legal standards
to institute a suit. The dispute mustconcern the protection of a meaningful, nontrivialright
or the prevention orredress of a wrongthat directly affects the parties to the suit.

There are three corollaries to this general principle. The first is that the federal courts do
not render advisory opinions, rulings about situationsthatare hypothetical or that have not
caused an actual clash between adversaries. A dispute mustbe real and current before a
court will agree to accept it for adjudication.

A second corollary is that the parties to the suit must have proper standing. This
notion deals with the matter of who may bringlitigation to court. The person bringing suit
must have suffered (or beimmediately about to suffer) a direct and significantinjury.

As a general rule, a litigant cannot bring a claim on behalf of others (except for
parents of minor children orin special types of suits called class actions).
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In addition, the alleged injury must be personalized and immediate — not part of
some generalized complaint. The third corollaryis that courts ordinarily willnot heara case
that has become moot— when the basicfacts or the status of the parties have significantly
changed between the time when the suit was first filed and when it comes before the
judge(s). The death of a litigant or the fact that the litigants have ceased to be warring
parties would render a case mootin mosttribunals.

However, sometimes judges may decide that it is necessary to hear a case, even
though the status of the facts and parties would seem to have radically altered.

Examplesinclude cases where someone has challenged a state’s refusal to permitan
abortion orto permitthe life-support system of a terminallyill person to be switched off.

(In such cases, by the time the suit reaches an appellate court, the woman may
already have given birth or the moribund person may have died.) In these cases judges
have believed that the issues were so importantthatthey neededto be addressed by the
court. To declare such cases moot would, practically speaking, prevent them from ever
being heard intime by an appellate body. Althoughfederal judges do notrule on abstract,
hypotheticalissues, many state courts are permitted to do so in some formor other.

Federal legislative courts may give advisory opinionsas well.

Americanjudges areempowered to render declaratory judgments, which define the
rights of various partiesunder a statute, a will, or a contract. Thejudgments do not entail
any type of coercive relief. The federal courts were given the authority to act in this capacity in
the Federal DeclaratoryJudgment Act of 1934, and aboutthree-fourthsof the states grant
their courts this power.

Although a difference exists between an abstract dispute that the federal courts
mustavoid and a situation where a declaratory judgmentis in order,in the real world the
line between the two is often a difficult one for jurists to draw.

A Plea Must Be Specific

Another constraintupon the federaljudiciaryis that judges will hear no case on the
merits unless the petitioner is first able to cite a specific part of the Constitution as the
basis of the plea. For example, the First Amendment forbids government from makinga law
"respectingan establishment of religion".

In 1989 the state of New York created a special school districtsolely for the benefit
of the Satmar Hasids, a group of HasidicJews with East Europeanroots thatstronglyresists
assimilation into modern society. Most of the children attended parochial schools in the
Village of Kiryas Joel, but these private schools weren’table to accommodate retarded and
disabled students, and the Satmars claimed that such children within their community
would be traumatized if forced to attend a public school. Responding to this situation, the state
legislature created a special district encompassing a single school that served only handicapped
children from the Hasidic Jewish community. This arrangement was challenged by the
associationrepresenting New York state’s school boards.

In June 1994 the U.S. Supreme Court ruled that the creation of the one-school
district effectively delegated political power to the orthodox Jewish group and therefore
violated the First Amendment’s ban on governmental "establishment of religion". Whether
or not everyone agrees thatthe New York law was constitutional, few, if any, would doubt
that the school board association met the specific criteria for securing judicial review:
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The Constitution clearly forbidsthe government from delegating political power to a
specific religious entity. The government here readily acknowledged that it had passed a
law for the unique benefitof a singular religious community.

However, if one wentinto court and contended thata particular law or official action
"violated the spirit of the Bill of Rights" or "offended the values of the Founders", a judge
surely would dismissthe proceeding. For if judges were free to give concrete, substantive
meaningto vague generalities such as these, there would be little check on whatthey could
do.In the real world this principleis not as simpleand clear-cutas it sounds, because the
Constitution contains many clauses that are open to a wide variety of interpretations,
giving federal judges sufficientroom to maneuver and make policy.

Beneficiaries May Not Sue

A third aspect of judicial self-restraint is that a petitioner who has been the beneficiary of
a law or an official action may not subsequently challenge thatlaw.

For example, suppose that a farmer has long been a member of a program under
which he agreed to take part of his land out of production and periodically was paid a
subsidy by the federal government. After years as a participant, the farmer learns that a
neighborisalsodrawingregular payments for letting all of his farmland lie fallow.

The idea that the neighboris getting something for nothing offends the farmer, and
he questions the program’s constitutionality. The farmer challenges the legality of the
programinthe local federal district court. As soon as it is broughtto the judge’s attention
that the farmer had himself been a member of the programand had gained financially from
it, the suitis dismissed: One may not benefitfrom a particulargovernmental endeavor or
official action and subsequently attackit in court.

Appellate Courts Rule on Legal — Not Factual— Questions

A working proposition of state and federal appellate court practice is that these
courts will generally not hear cases if the grounds forappeal are that the trial judge or jury
wrongly amassed and identified the basic factual elements of the case. It is not that trial
judges andjuries always do a perfectjob of makingfactual determinations.

Rather, there is the belief that they are closer to the actual parties and physical evidence
of the case, and, therefore, they will do a much better job of making factual assessments than
would an appellate body reading a transcript of the case some months or years after the
trial. However, legal matters — which laws to apply to the facts of a case or how to assess
the facts in light of the prevailinglaw — are appropriate for appellate review.

The Supreme Court Is Not Bound (Technically) by Precedents

If the High Court is free to overturn or circumvent past and supposedly controlling
precedents when it decides a case, this might appear to be an argument for judicial activism —
not restraint. However, this practice is one of the principles of self-restraint.

If the Supreme Court were inescapably bound by the dictates of its prior rulings, it
would have very little flexibility.

By occasionally allowingitself the freedom to overrule a past decisionor to ignore a
precedent that would seem to be controlling, the Supreme Court establishes a corner of
safety to which it can retreat if need be. When wisdom dictates that the Court change
direction or at least keep an open mind, this principle of self-restraintis put to use.
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Other Remedies Must Be Exhausted

Another principle of self-restraint often frustrates the anxiouslitigant but is essential
to the orderly administration of justice: Courts in the USA will not accept a case until all
otherremedies, legal and administrative, have been exhausted.

In its simplest form this doctrine means that one mustwork up the ladder with one’s
legal petitions. Federal cases mustfirstbe heard by the U.S. trial courts, then reviewed by
one of the appellate tribunals, and finally heard by the U.S. Supreme Court. This orderly
procedure of events must occur despite the importance of the case or of the petitioners
who filed it. In certain circumstances, however, the appellate processcan be shortened.

Exhaustion of remedies refers to possible administrative relief as well as to
adherence to the principle of a three-tiered judicial hierarchy. Such relief might be in the
form of an appealto an administrative officer,a hearingbeforea board or committee, or
formal consideration of a matter by a legislative body.
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Courts Do Not Decide "Political Questions"

To U.S. judges, the executive and the legislative branches of governmentare political
in that they are elected by the people for the purpose of making public policy. The
judiciary, in contrast, was not designed by the Founders to be an instrument manifesting
the popular will and is therefore not political. According to this line of reasoning, then, a
political question is one that ought properly to be resolved by one of the other two
branches of government. When the state of Oregon gave its citizens the right to vote on popular
statewide referendums & initiatives around 1900, the Pacific States Telephone & Telegraph
Company objected. (The company feared that voters would bypass the more business -
oriented legislature and pass laws restrictingits rates and profits.)

The company claimed that Article 1V, Section 4, of the Constitution guarantees to
each state "a Republican Form of Government"—a term that supposedly means that laws
are to be made only by the elected representatives of the people, not by the citizens directly.

The High Courtrefused torule onthe merits of the case, declaringthe issue to be a
political question. The Courtreasoned thatsince Article IV primarily prescribesthe duties of
Congress, it follows that the Founderswanted Congress —not the courts — to oversee the
forms of governmentin the several states.

In recent decades animportant political versus nonpolitical dispute has concerned
the matter of reapportionment of legislative districts. Prior to 1962, a majority on the
Supreme Courtrefusedtorule on the constitutionality of legislative districts with unequal
populations, saying that such matters were "nonjusticiable" and that the Court dared not
enter whatJustice Felix Frankfurter called "the political thicket".

According to traditional Supreme Court thinking, the Founders wanted legislatures
to redistrict themselves — perhaps with input from the electorate. However, with the
Supreme Court’s decisionin Bakerv. Carr(1962), the majority reversedthatthinking. Since
then the Court has held in scores of cases that the equal-protection clause of the
Fourteenth Amendment requires legislative districts to be of equal population size and,
furthermore, thatthe courts should seeto it that this mandateis carried out.

The Burden of Proofis on the Petitioner

The nation’s jurists generally agree that an individual who would challenge the
constitutionality of a statute bears the burden of proof. Thus, if someone were to attack a
particular statute, he or she would have to do more than demonstrate that it was "questionable
or of doubtful constitutionality"; the petitioner would have to persuadethe court that the
evidence against the law was clear-cut and overwhelming. The only exception to this
burden of proof principleis in the realm of civil rights and liberties.

Some jurists who are strong civil libertarians have long contended that when government
attempts to restrict basic human freedoms the burden of proof should shift to the government.

In several specific areas of civil rights jurisprudence that philosophy now prevails.

The U.S. Supreme Court has ruled in a variety of cases that laws that treat persons
differently accordingto their race or gender are automatically subjectto "special scrutiny".
This means that the burden of proof shifts to the governmentto demonstrate a compelling
or overriding need to differentiate persons according to their ethnic origins or sex. The
governmenthaslongargued (successfully) thatsome majorrestrictions can be placed on
women in the armed forces that preventthem from beingassigned to full combatduty.
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Laws are overturned on the Narrowest Grounds only

Sometimes during a trial a judge clearly sees that the strictures of the Constitution
have been offended by a legislative or executive act.

Even here, however, a jurist may proceed with caution. First, a judge may have the
option of invalidating an official action on what s called statutory, instead of constitutional,
grounds. Statutory invalidation means that a judge overturns an official’s action because
the official acted beyond the authority delegated to him or her by the law.

Such a rulinghas the function of saving the law itself while still nullifying the official’s
misdeed. Second, judges may, if possible, invalidate only that portion of a law they find
constitutionallydefective instead of overturning the entire statute.

No Rulings are made on the "Wisdom" of Legislation

If followed strictly, this principle means that the only basis for declaringa law or an
official action unconstitutional is that it literally violates the Constitution. Statutes do not
offend the Constitution merely becausethey are unfair, are fiscally wasteful, or constitute
bad publicpolicy.
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If taken truly to heart, this means thatjudges and justices are not free to invoke their
own personal notions of right and wrong or of good and bad public policy when they
examine the constitutionality of legislation. Another spinoff of this principle is that a law
may be passed that all agree is good and wise but that is nevertheless unconstitutional;
conversely, a statute may legalize the commission of an official deed that all know to be
bad and dangerousbutthat still does not offend the Constitution.

The principle of not ruling on the "wisdom" of a law is difficult to follow in the real
world. Thisis so because the Constitution, arather brief document, is silentonmany areas
of publiclife and contains a number of phrases and admonitionsthatare open to a variety
of interpretations. The Constitutionsays that Congress may regulate interstate commerce.

But what exactlyis commerce, and how extensive does it have to be beforeitis of an
"interstate” character? As human beings, judges have differed in the way they have responded
to this question.

The Constitution guarantees a person accused of a crime the right to a defense
attorney. But does this right continue if one appeals a guilty verdict and, if so, for how
many appeals? Strict constructionistsand loose constructionists have responded differently
to these queries. Inall, despite the inevitable intrusion of judges’ personalvaluesinto their
interpretation of many portions of the Constitution, virtually every juristsubscribes to the
general principlethat laws can be invalidated only if they offend the Constitution— not the
personal preferences of the judges.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text and pick up the essential details in the form of quick notes.
Task 4. Transfer the given information from the passages onto a table.

Activity

Court When Where Score
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LAWYERS & LITIGANTS IN THE JUDICIAL PROCESS

INTRODUCTION

This chapterfocuses on three crucial actorsin the judicial process: lawyers, litigants,
andinterestgroups.Judgesinthe USA make decisions onlyin the context of cases that are
brought to the courts by individuals or groups who have some sort of disagreement or
dispute with each other.

These adversaries, commonly called litigants, sometimes argue their own cases in
such minor forums as small claims courts, but they are always represented by lawyers in the
more important judicial arenas. Following an examination of the legal profession, the
chapter discussesthe role of individual litigants and interest groups in the judicial process.

The training of attorneys and the practice of law have evolved over time in the USA.

Today Americanlawyers practice in a variety of settings and circumstances.

During the colonial period in America (1607-1776), there were no law schools to
train those interested in the legal profession. Some young men went to England for their
education and attended the Inns of Court.

The Inns were not formal law schools, but were part of the English legal culture and
allowed students to become familiar with English law. Those who aspiredto the law during
this period generally performed a clerkship or apprenticeshipwithan established lawyer.
After the American Revolution (1775-83),the number of lawyers increased rapidly, because
neither legal education nor admissionto the bar was very strict.

The apprenticeship method continued to be the most popular way to receive legal
training, but law schools began to come into existence. The first law schools grew out of
law offices that specialized in training clerks or apprentices.

The earliest such school was the Litchfield Schoolin Connecticut, foundedin 1784.

This school, which taught by the lecture method, placed primary emphasis on commercial
law. Eventually, a few colleges began to teach law as part of their general curriculum, and in
1817 anindependentlaw schoolwas established at Harvard University.

During the second half of the 19th century, the number of law schools increased
dramatically, from 15 schools in 1850 to 102 in 1900. The law schools of that time and
those of today have two major differences. First, law schools then did not usually require any
previous college work. Second, in 1850 the standard law school curriculum could be completed
in one year. Later in the 1800s many law schools instituted two-year programs.

In 1870 major changes began atHarvard thatwereto havea lastingimpact on legal
training. Harvard in stituted stiffer entrance requirements; a student who did not have a
college degree was requiredto pass an entrance test. The law school course wasincreased
to two yearsin 1871 and to three yearsin 1876. Students were required to pass first-year
finalexaminations before proceedingto the second-year courses.
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The most lasting change, however, was the introduction of the case method of teaching.

This method replaced lectures and textbooks with casebooks.

The casebooks (collections of actual case reports) were designed to explain the
principles of law, what they meant, and how they developed. Teachers then used the
Socratic method to guide the students to a discovery of legal concepts foundin the cases.

Other schools eventually adopted the Harvard approach, and the case method
remains the accepted method of teachingin manylaw schools today.

As the demand for lawyers increased during the late 1800s, there was a corresponding
accelerationin the creation of new law schools. Opening a law school was not expensive,
and a number of night schools, using lawyers and judges as part-time faculty members,
sprang into existence. Standards were often lax and the curriculum tended to emphasize
local practice. These schools’ major contribution lay in making training more readily available to
poor,immigrant,and working-class students.

In the 20th century, the number of people wanting to study law increased dramatically.

By the 1960s the number of applicants to law schools had grown so large that nearly
all schools became more selective. At the same time, in response to social pressure and
litigation, many law schools began actively recruitingfemale and minority applicants.

By the 1960s, the curriculum in some law schools had been expanded to include social
concerns such as civil rights law and law-and-poverty issues. International law courses became
available. A morerecenttrendin law schoolsisan emphasison the use of computers for
everything from registration to classroom instruction to accessing court forms to student
services. Noteworthy is that more and more law schools are offering courses or special
programsinintellectual property law, a field of specializationthat has grown considerably
in recent years. Finally, the increasing use of advertising by lawyers has had a profound
impacton the legal profession. On television stations across the country one can now see
lawyers makingappealsto attract new clients. Furthermore, legal clinics, established to handle
the business generated by the increased use of advertising, have spread rapidly.

Growth & Stratification

The numberoflawyersin the USA hasincreased steadily over the past half century
and is currently estimated at more than 950,000. Where do all the attorneys in the USA
find work? The Law School Admission Council providessome answersin The Official Guide
to U.S. Law Schools, 2001 Edition. AlImostthree-fourths (72.9 %) of America’s lawyersarein
private practice, somein small, oneperson officesand somein much larger law firms.

About 8.2 % of the legal profession’s members work for government agencies, roughly
9.5 % work for private industries and associations as lawyers or managers, about 1.1 %
work for legal aid associations or as public defenders, representing those who cannot
afford to payalawyer,and 1 % arein legal education.Some 5 % of the nation’slawyers are
retired or inactive. America’s lawyers apply their professional training in a variety of settings.

Some environments are more profitable and prestigious than others. This situation
hasled to whatis known as professional stratification. One of the major factorsinfluencing
the prestige level is the type of legal specialty and the type of clientele served. Lawyers
with specialties who serve big business and large institutionsoccupy the top hemisphere;
thosewho representindividual interests areinthe bottom hemisphere. At the top of the
prestige ladder are the large national law firms.
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Attorneys in these firms have traditionally been known less for court appearances
than for the counseling they provide their clients. The clients must be able to pay for this
high-powered legal tal ent; thus they tend to be major corporations rather thanindividuals.
However, many of these large national firms often provide "pro bono" (Latin for "the public
good", or free) legal services to further civil rights, civil liberties, consumer interests, and
environmental causes. The large national firms consist of partners and associates. Partners
own the law firm and are paid a share of the firm’s profits.

The associates are paid salaries and in essence work for the partners. These large
firms compete for the bestgraduates from the nation’slaw schools. The most prestigious
firms have 250 or more lawyers and also employ hundreds of other people as paralegals
(nonlawyerswho are specially trained to handle many of the routine aspects of legal work),
administrators, librarians, and secretaries. A notch below those working in the large
national firms are those employedas attorneys by large corporations.

Many corporationsuse national law firms as outside counsel. Increasingly, however,
corporationsare hiringtheir own salaried attorneysasin-housecounsel. The legal staff of
some corporationsrivals those of private firmsin size. Further, these corporationscompete
with the major law firms for the best law school graduates. Instead of representing the
corporationin court (a task usually handled by outside counsel when necessary), the legal
division handles the multitude of legal problemsfaced by the moderncorporation.

The legal division monitors the company’s personnel practices to ensure compliance
with federal and state regulations concerning hiringand removal procedures.

The corporation’s attorneys may advise the board of directorsabout such things as
contractual agreements, mergers, stock sales, and other businesspractices. The company
lawyers may help educate other employees aboutthe laws that apply to their specific jobs
and make sure that they arein compliance with them. The legal division of a large company
also serves as a liaison with outside counsel. Most of the nation’slawyers work in a lower
hemisphere of the legal profession in terms of prestige and do not command the high
salaries associated with large national law firms and major corporations.

However, they are engaged in a wider range of activities and are much more likely to
be found, dayin and day out, in the courtrooms of the USA. These are the attorneys who
represent clients in personal injury suits, who prosecute and defend persons accused of
crimes, who represent husbands and wives in divorce proceedings, who help people conduct
real estate transactions,and who help people prepare wills,to name just a few activities.

Attorneys who work for the government are generally included in the lower hemisphere.

Some, such as the U.S. attorney generaland the solicitor general of the USA, occupy
quite prestigious positions, but many toil in rather obscure and poorly paid positions.

A number of attorneys optfor careers as judges at the federal or state level. Another
distinction in terms of specialization in the legal profession is that between plaintiffs and
defense attorneys. Theformer groupinitiates lawsuits, whereasthe latter group defends
those accused of wrongdoingin civil and criminal cases.

Federal Prosecutors

Government attorneys work at all levels of the judicial process, from trial courts to
the highest state and federal appellate courts. Each federal judicial district has one U.S.
attorneyand oneor moreassistant U.S. attorneys.
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They are responsible for prosecuting defendants in criminal cases in the federal
district courts and for defending the USA when it is sued in a federal trial court. U.S.
attorneys areappointed by the presidentand confirmed by the Senate.

Nominees must reside in the district to which they are appointed and must be lawyers.

They serve a formal term of four years but can be reappointed indefinitely or removed at
the president’s discretion. The assistant U.S. attorneys are formally appointed by the U.S.
attorney general, although in practice they are chosen by the U.S. attorneyforthe district,
who forwardsthe selection to the attorney general for ratification. Assistant U.S. attorneys
may be fired by the attorney general.

In their role as prosecutors, U.S. attorneys have considerable discretion in deciding
which criminal cases to prosecute. They also have the authority to determine which civil
casesto try to settle out of court and which ones to take to trial. U.S. attorneys, therefore,
are in a very good position to influence the federal district court’s docket. Because they
engage in more litigation in the district courts than anyone else, the U.S. attorneys and
their staffs are vital participantsin policy makingin the federal trial courts.

Prosecutors at the State Level

Those who prosecute persons accused of violating state criminal statutes are commonly
known as district attorneys. In most states they are elected county officials; however, in a
few states they are appointed. The district attorney’s office usually employs a number of
assistants who do most of the actual trial work. Most of these assistant district attorneys
are recentgraduates of law school, who gain valuable trial experience in these p ositions.

Many later enter private practice, often as criminal defense attorneys. Others will
seek to become district attorneys or judges after a few years. The district attorney’s office
has a great deal of discretion in the handling of cases. Given budget and personnel constraints,
not all cases can be affordedthe same amountof time and attention.

Therefore,some cases are dismissed, others are not prosecuted, and still others are
prosecuted vigorouslyin court. Most cases, however, are subjectto plea bargaining.

This means that the district attorney’s office agrees to accept the defendant’s plea of
guilty to a reduced charge or to drop some charges againstthe defendant in exchange for
pleas of guilty to others.

Public Defenders

Often the person chargedwith violatinga state or federal criminal statute is unable
to payfor the services of a defense attorney.In some areas a government official known as
a publicdefender bearsthe responsibility for representingindigentdefendants. Thus, the
publicdefenderis a counterpart of the prosecutor.

Unlike the district attorney, however, the publicdefenderis usually appointed rather
than elected. In some parts of the country there are statewide publicdefender systems; in
other regions the public defender is a local official, usually associated with a county government.

Like the district attorney, the public defender employs assistants and investigative
personnel. At both the state and federal levels, some government attorneys are better
known for their work in appellate courts than in trial courts. Each state has an attorney
general who supervisesa staff of attorneys.

They are charged with the responsibility of handlingthe legal affairs of the state. At
the federallevel the Department of Justice has similar responsibilities on behalf of the USA.
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The U.S. Department of Justice

Although the Justice Department is an agency of the executive branch of the
government, it has a naturalassociation with the judicial branch. Many of the cases heard
in the federal courts involve the national government in one capacity or another.
Sometimes the government is sued; in other instances the government initiates the
lawsuit. In either case, an attorney mustrepresentthe government.

Most of the litigation involving the federal government is handled by the Justice
Department, although a number of other government agencies have attorneys on their payrolls.

The Justice Department’s Office of the Solicitor General is extremely important in
cases argued before the Supreme Court. The department also has several legal divisions,
each with a staff of specialized lawyersand headed by an assistant attorney general.

The legal divisions supervise the handling of litigation by the U.S. attorneys, take
cases to the courts of appeals,and aid the solicitor general’s office in cases argued before
the Supreme Court.

.> — = : —
U.S. Solicitor General

The solicitor general of the USA, the thirdranking officialin the Justice Department,
is assisted by five deputies and about 20 assistantsolicitors general. The solicitor general’s
primary function is to decide, on behalf of the USA, which cases will and will not be
presented to the Supreme Courtfor review.

Whenever an executive branch department or agency loses a case in one of the
courts of appeals & wishes a Supreme Court review, that department or agency will request
that the Justice Departmentseek certiorari. The solicitor general will determine whether to
appealthelower courtdecision.

Many factors must be taken into account when makingsuch a decision. Perhaps the
mostimportant considerationis that the Supreme Courtis limited in the number of cases it
can hear in a given term. Thus, the solicitor general must determine whether a particular
case deserves extensive consideration by the Court. In addition to decidingwhether to seek
Supreme Court review, the solicitor general personally argues most of the government’s
cases heard by the High Court.
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State Attorneys General

Each state has an attorney general who serves as its chief legal official. In most
states this official is elected on a partisanstatewide ballot. The attorney general oversees a
staff of attorneys who primarilyhandle the civil cases involving the state.

Although the prosecution of criminal defendants is generally handled by the local
district attorneys, the attorney general’s office often plays an important role in investigating
statewide criminal activities. Thus, the attorney general and his or her staff may work closely
with the local district attorneyin preparinga case againsta particulardefendant.

The state attorneys general alsoissue advisory opinions to state and local agencies.

Often, these opinionsinterpretan aspect of state law not yet ruled on by the courts.

Although an advisory opinion mighteventually be overruledin a case broughtbefore
the courts, the attorney general’s opinionisimportantin determiningthe behavior of state
and local agencies.

Private Lawyers in the Judicial Process

In criminal cases in the USA the defendant has a constitutional right to be represented by
an attorney. Some jurisdictions have established public defender’s offices to represent
indigentdefendants. In other areas,some method exists of assigninga private attorney to
representa defendantwho cannot affordto hire one. Those defendants who can afford to
hire their own lawyers will do so. In civil cases neither the plaintiff nor the defendant is
constitutionallyentitled to the services of an attorney. However, in the civil arenathe legal
issues are often so complex as to demand the services of an attorney. Various forms of
legal assistance are usually available to those who need help.

Assigned Defense Counsel

When a private lawyer mustbe appointedto representanindigent defendant, the
assignmentusuallyis made by an individual judge on an ad hoc basis. Local bar associations
or lawyers themselves often provide the courts with a list of attorneys who are willing to
provide such services.

Private Defense Counsel

Some attorneys in private practice specialize in criminal defense work. Although the lives
of criminal defense attorneys may be depicted as glamorous on television and in movies, the
average real-life criminal defense lawyer works long hours for low pay and low prestige.

The Courtroom Workgroup

Rather than functioning as an occasional gathering of strangers who resolve a particular
conflictand then go their separate ways, lawyers and judges who workin a criminal court
room become part of a workgroup.

The mostvisible members of the courtroomworkgroup—judges, prosecutors, and
defense attorneys—are associated with specificfunctions: Prosecutors pushfor convictions
of those accused of criminal offenses against the government, defense attorneys seek
acquittals for their clients, judges serve as neutral arbiters to guarantee a fair trial.

Despite their different roles, members of the courtroom workgroup share certain
values and goals and are not the fierce adversariesthat many people imagine. Cooperation
amongjudges, prosecutors,and defense attorneys is the norm. The mostimportantgoal of
the courtroom workgroupisto handle cases expeditiously.
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Judges and prosecutors are interested in disposing of cases quickly to present a picture of
accomplishmentand efficiency. Because private defense attorneys need to handle a large
volume of cases to survive financially, resolving cases quickly works to their advantage.

Public defenders seek quick dispositions simply because they lack adequate resources to
handle their caseloads. Asecond important goal of the courtroomworkgroupis to maintain
group cohesion.

Conflict among the members makes work more difficult and interferes with the
expeditious handling of cases. Finally, the courtroomworkgroupisinterested in reducingor
controllinguncertainty. In practice this means that all members of the workgroup strive to
avoid trials. Trials, especially jury trials, produce a great deal of uncertainty given that they
require substantial investments of time and effortwithoutany reasonable guarantee of a
desirable outcome. To attain these goals, workgroup members employ several techniques.

Although unilateral decisionsand adversarial proceedings occur, negotiation is the
most commonly used technique in criminal courtrooms. The members negotiate over a variety
of issues — continuances (delays in the court proceedings), hearing dates, and exchange of
information, for example. Plea bargaining, however, is the most critical tool of negotiation.

Legal Services for the Poor

Although criminal defendants are constitutionally entitled to be represented by a
lawyer, those who are defendants in a civil case or who wish to initiate a civil case do not
have the right to representation. Therefore, those who do not have the funds to hire a
lawyer may find it difficultto obtain justice. To deal with this problem, legal aid services are
now found in many areas. Legal aid societies were establishedin New Yorkand Chicago as
early as the late 1880s, and many other major cities followed suitin the 20th century.

Task 1. Analyze the information, which is in the highlight, & use it in practice.

Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text & pick up the essential details in the form of quick notes.

Task 4. Transfer the given information from the passages onto a table.
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LITIGANTS

Although some legal aid societies are sponsored by bar associations, most are supported
by private contributions. Legal aid bureaus also are associated with charitable organizations
in some areas, and many law schools operate legal aid clinics to provide both legal assistance for
the poor and value. In addition, many lawyers provide legal services "pro bono publico” (Latin for
"for the public good") because they see it as a professional obligation.

In some cases taken before the courts, the litigants are individuals, whereasin other
casesone or more of the litigants may be a governmentagency, a corporation,a union, an
interest group, or a university. What motivates a person or group to take a grievance to
court? In criminal cases the answer to this questionis relatively simple. A state or federal
criminal statute has allegedly been violated, and the government prosecutes the party
charged with violating the statute. In civil cases the answeris notquite so easy.

Although some persons readilytake their grievances to court, many others avoid this
route because of the time and expense involved. Political scientist Phillip Cooper points out
that judges are called upon to resolve two kinds of disputes: private law cases and public
law controversies. Private law disputes are those in which one private citizen or organization sues
another. In public law controversies, a citizen or organization contends that a government agency
or official has violated a right established by a constitution or statute.

In Hard Judicial Choices, Cooper writes that "legal actions, whether public law or
private law contests, may either be policy oriented or compensatory".

A classic example of private, or ordinary, compensation-oriented litigationis when a
personinjuredin anautomobileaccidentsuesthedriver of the othercarin an effortto win
monetary damages as compensation for medical expensesincurred. This type of litigation is
personalandis notaimed at changinggovernmental or business policies.Some private law
cases, however, are policy oriented or political in nature.

Personal injury suits and product liability suits may appear on the surface to be simply
compensatory in nature but may be used to change the manufacturing or business practices of the
private firms being sued. A case litigated in North Carolina provides a good example.

The case beganin 1993 after a five-year-old girl got stuck on the drain of a wading
pool after another child had removedthe drain cover.

Such a powerful suction was created that, before she could be rescued, the drain
had sucked out most of her large and small intestines. As a result, the girl will have to
spendabout11 hours per dayattached to intravenousfeedingtubes for the rest of her life.

In 1997 a jury awarded the girl’s family $25 million in compensatory damages and,
before the jury was to have considered punitive damages, the drain manufacturer and two
other defendants settled the case for $30.9 million. The plaintiff’s attorney said that the
lawsuit revealed similar incidents in other areas of the country and presented a stark
example of somethingindustryinsiders knew but others did not.

Not only did the family win its lawsuit, but the North Carolina legislature also passed
a law requiring multiple drains to prevent such injuries in the future. Most political or
policy-oriented lawsuits are publiclaw controversies. Thatis, they are suits broughtagainst
the government primarily to stop allegedlyillegal policies or practices. They may also seek
damages or some other specificform of relief. A case decided by the U.S. Supreme Court,
Lucasv. South Carolina Coastal Council, providesa good example.
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South Carolina’s Beachfront Management Act forbade David H. Lucas from building
single-family houses on two beachfront lots he owned. A South Carolina trial court ruled
that Lucas was entitled to be compensated for his loss. The South Carolina Supreme Court
reversed the trial court decision, however,and Lucas appealedto the U.S. Supreme Court.

The High Court ruled in Lucas’s favor, saying that if a property owner is denied all
economically viable use of his or her property, a taking hasoccurredand the Constitution
requires thathe or she get compensation.

Political or policy-oriented litigation is more prevalentin the appellate courtsthan in
the trial courtsand is mostcommoninthe U.S. Supreme Court.

Ordinary compensatory litigation is often terminated early in the judicial process
because the litigants find it more profitable to settle their dispute or accept the verdict of a
trial court. However, litigants in political cases generally do little to advance their policy
goals by gaining victories at the lower levels of the judiciary.

Instead, they prefer the more widespread publicity thatis attached to a decision by
an appellate tribunal. Pursuing casesin the appellate courts is expensive. Therefore, many
lawsuits thatreach this level are supportedin one way or another by interest groups.

Task 1. Make up some dialogues from the information above.
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Although interestgroups are probably better known for their attempts to influence
legislative and executive branch decisions, they also pursue their policy goals in the courts.

Some groups have found the judicial branch to be more receptive to their efforts
than either of the other two branches of government. Interestgroupsthatdo not have the
economicresourcesto mountanintensive lobbyingeffortin Congress or a state legislature
may find it much easier to hire a lawyer and find some constitutional or statutory provision
upon which to basea court case.

Likewise, a small group with few registered votersamongits members may lack the
political clout to exert much influence on legislators and ex ecutive branch officials. Large
memberships and political cloutare not prerequisitesfor filing suits in the courts, however.

Interest groups may also turn to the courts because they find the judicial branch
more sympatheticto their policy goals than the other two branches.

Throughoutthe 1960s interest groups with liberal policy goals fared especially well
in the federal courts. In addition, the public interest law firm concept gained prominence
duringthis period. The publicinterestlaw firms pursue cases thatserve the publicinterest
in general —including cases in the areas of consumer rights, employment discrimination,
occupational safety, civil liberties, and environmental concerns.

In the 1970s and 1980s conservative interest groups turned to the federal courts
more frequently than they had before. This was in parta reaction to the successes of liberal
interestgroups. It wasalso due to the increasingly favorableforum thatthe federal courts
provided for conservative viewpoints. Interest group involvement in the judicial process
may take several differentforms dependingupon the goals of the particular group.

However, two principal tactics stand out: involvementin test cases and presentation
of information before the courts through "amicus curiae" (in Latin "friend of the court") briefs.

Test Cases

Because the judiciary engages in policy making only by renderingdecisions in specific
cases, onetactic of interestgroupsis to make surethat a case appropriate for obtaining its
policy goalsis brought before the court.

In some instances this means that the interest group will initiate and sponsor the
case by providing all the necessary resources. The best-known example of this type of
sponsorshipis Brownv. Board of Education(1954). Inthat case, although the suit against
the Board of Education of Topeka, Kansas, was filed by the parents of Linda Brown, the National
Association for the Advancement of Colored People (NAACP) supplied the legal help and
money necessaryto pursue the case all the way to the Supreme Court.

Thurgood Marshall, who later becamea U.S. Supreme Courtjustice,argued the suit
on behalf of the plaintiff and the NAACP. As a result, the NAACP gained a victory through
the Supreme Court’s decision that segregation in the public schools violates the equal
protection clause of the 14th Amendment. Interest groups may provideassistanceina case
initiated by someone else, but which nonethelessraisesissues of importance to the group.

A good example of this situation may be found in a freedom of religion case,
Wisconsinv. Yoder. Thatcase was initiated by the state of Wisconsin wheniit filed criminal
complaints charging Jonas Yoder and others with failure to send their children to school
until the age of 16 as required by state law.
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Yoder and the others, members of the Amish faith, believed that education beyond
the eighth grade led to the breakdown of the values they cherished and to "worldly influences on
their children". An organization known as the National Committee for Amish Religious
Freedom (NCARF) cameto the defense of Yoder and the others.

Following a decision against the Amish in the trial court, the NCARF appealed to a
Wisconsin circuit court, which upheld the trial court’s decision. An appeal was made to the
Wisconsin Supreme Court, which ruled in favor of the Amish, saying that the compulsory
school attendance law violated the free exercise of religion clause of the First Amendment.

As these examplesillustrate, interestgroup involvementin litigation has focused on
cases concerning major constitutionalissuesthathave reached the Supreme Court.

Because only a small percentage of cases ever reaches the nation’s highest court,
however, most of the work of interest group lawyers deals with more routine work at the
lower levels of the judiciary. Instead of fashioning major test cases for the appellate courts,
these attorneys may simply be required to deal with the legal problems of their groups’
clientele. During the civil rights movement in the 1950s and 1960s public interest lawyers
not only litigated major civil rights questions; they also defended African Americans and
civil rights workers who raninto difficulties with the local authorities.

These interest group attorneys, then, performed many of the functions of a specialized
legal aid society: They provided legal representation to those involved in an important movement
for social change. Furthermore, they performed the important function of drawing attention to
the plight of African Americansby keepingcases before the courts.

Amicus Curiae Briefs

Submission of amicus curiae briefs is the easiest method by which interest groups
can become involved in cases. This method allows a group to get its message before the
court even though it does not control the case. Provided it has the permission of the parties
to the case orthe permission of the court, aninterest group may submitanamicus brief to
supplement the arguments of the parties. The filing of amicus briefs is a tactic used in
appellate ratherthantrial courts, at both the federal and the state levels.

Sometimes these briefs are aimed at strengthening the position of one of the parties
in the case. When the Wisconsinv. Yoder case was argued beforethe U.S. Supreme Court,
the cause of the Amish was supported by amicus curiae briefs filed by the General Conference
of Seventh Day Adventists, the National Council of Churches of Christ in the USA, the
Synagogue Council of America, the American Jewish Congress, the National Jewish Commission
on Law and Public Affairs,and the Mennonite Central Committee.

Sometimes friend-of-the-court briefs are used not to strengthen the arguments of
one of the parties butto suggestto the court the group’s own view of how the case should
be resolved. Amicus curiae briefs are often filed in an attempt to persuade an appellate
court to either grantor deny review of a lower-court decision.

A study of the U.S. Supreme Court found that the presence of amicus briefs
significantly increasedthe chances that the Court would give full treatmentto a case.

Unlike privateinterestgroups, all levels of the government can submitamicus briefs
withoutobtaining permission.

The solicitor general of the USA is especially important in this regard, and in some
instances the Supreme Court may invite the solicitor generalto presentan amicus brief.
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INTRODUCTION

The criminal process begins when a law is first broken and extends through the arrest,
indictment, trial, and appeal. There is no single criminal, or civil, court process in the USA.

Instead, the federal system has a court process at the nationallevel, and each state
and territory has its own set of rules and regulations that affect the judicial process. Norms
and similarities do existamongall of these governmental entities, but no two states have
identical judicial systems and no state’s system is identical to that of the national government.

An act is not automatically a crime because it is hurtful or sinful. An action constitutes a
true crime onlyif it specifically violates a criminal statute duly enacted by Congress, a state
legislature, or some other public authority. A crime, then, is an offense against the state
punishable by fine, imprisonment, or death. A crime is a violation of obligations due the
community asa wholeand can be punished only by the state.

The sanctionsofimprisonmentand death cannotbeimposed by a civil court or in a
civil action (although a fine may be a civil or a criminal penalty).

In the USA most crimes constitute sins of commission, such as aggravated assault or
embezzlement; a few consist of sins of omission, such as failing to stop and render aid after
a trafficaccidentor failing to file an income tax return.

The state considers some crimes serious, such as murder and treason, this seriousness is
reflected in the corresponding punishments, such as life imprisonment or the death penalty.

The state considers others crimes only mildly reprehensible, such as double parking or
disturbing the peace, and consequently punishments of a light fine or a night in the local
jail are akin to an official slap on the wrist.

Some crimes, such as kidnappingor rape, constitute actions that virtually all citizens
consider outside the sphere of acceptable human conduct, whereasother crimes constitute
actions aboutwhich opinion wouldbe divided.

The mostserious crimesinthe USA are felonies. In a majority of the states a felony s
any offense for which the penalty may be death (in states that allow it) orimprisonmentin
the penitentiary (a federal or state prison); all other offenses are misdemeanors or infractions.

Thus, felonies are distinguished in some states according to the place where the
punishmentoccurs;in some states and accordingto the federal government, the length of
the sentence is the key factor. Examples of felonies include murder, forcible rape, and armed
robbery. Misdemeanors are regarded as petty crimes by the state, and their punishment usually
consists of confinement in a city or county jail for less than a year. Public drunkenness, small-
time gambling, and vagrancy are common examples of misdemeanor offenses.

Some states have a third category of offense known as infractions. Often they
include minor trafficoffenses, such as parkingviolations,and the penaltyis a smallfine.

Fines may also be partof the penalty for misdemeanorsand felonies.
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Five broad categories thatcomprise the primary criminal offenses in the USA today
are conventional, economic, syndicated, political,and consensual.

Conventional Crimes

Property crimes make up the lion’s share of the 31.3 million conventional crimes
committed annuallyin the USA. Property crimes are distinguished by the government from
crimes of violence, although the two often go hand in glove. For example, the thief who
breaks into a house and inadvertently confronts a resistant owner may harm the owner
and thus be involved in morethan just the property crime of burglary. Theless numerous,
but morefeared, conventional crimes are those againstthe person.

These crimes of violence include murder and nonnegligent manslaughter, forcible
rape,robbery,and aggravated assault.

Economic Crimes

There are four broad categories of economiccrimes:

e Personal crimes consist of nonviolent criminal activity that one person inflicts on
another with the hope of monetary gain. Examples include intentionally writing a bad
check, cheatingon one’sincome tax, and committing welfare fraud.

e Abuse of trust occurs when business or government employees violate their
fidelity to their employer or clients and engage in practices such as commercial bribery,
theft and embezzlementfrom the workplace, and filling out false expense accounts.

e Businesscrimes are crimes that are not partof the central purpose of the business
enterprise butareincidentalto (or in furtherance of) it. Misleading advertising, violations
of the antitrust laws, and false depreciation figures computed for corporate income tax
purposes are all business crimes.

e Con games are white-collar criminal activities committed under the guise of a business.

Syndicated /Organized Crimes

Syndicated crime is engaged in by groups of people and is often directed on some
type of hierarchical basis. Itrepresents an ongoingactivity that is inexorably entwined with
fearand corruption. Organized crime tends to focus on areas that are particularlylucrative,
such as traffickingin illegal drugs, gambling, prostitution, and loan-sharking (money-lending
at exorbitantinterestrates and high repaymentrates).

Political Crimes

Political crime usually constitutes an offense against the government: treason,
armed rebellion, assassination of public officials, and sedition. However, the term has come
to include crimes committed by the government against individual citizens, dissident
groups, and foreign governments or nationals — illegal wiretaps conducted by the
government of politically dissident groups or the refusal of the military to investigate
incidents of sexual harassment.

Consensual Crimes

So-called victimless crime, such as prostitution, gambling, illegal drug use, and
unlawful sexual practices between consenting adults, is called consensual because both
perpetratorandclient desire the forbidden activity.
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Every crime has several distinct elements, and unless the state is able to demonstrate in
court the existence of these essential elements there can be no conviction. Although the
judicial process in the courtroom may not focus separately and distinctly on each of these
elements, they are implicit throughout the entire process of duly convicting someone of a
criminal offense.

A Law Defining the Crime & the Punishment

If an act is to be prohibited or required by the law, a duly constituted authority
(usually Congress or a state legislature) must properly spell out the matter so that the
citizenry can know in advance what conductis prohibited or required. Lawmakers must set
forth the penaltiesto be imposed uponthe individual who engages in the harmful conduct.

There are several corollaries to this general principle.

Oneis that the U.S. Constitution forbidscriminal laws thatare ex post facto, that is,
laws that declare certain conduct to be illegal after the conduct takes place. Likewise, the
state may not pass bills of attainder, which are laws that single out a particular person or
group of persons and declare that something is criminal for them but legal for everyone
else. A final corollary is that a law defining a crime must be precise so that the average
person can determinein advance whatconductis prohibited or required.

The Actus Reus

"Actus reus" is the Latin phrase meaning the criminal action committed by the
accused that gives rise to the legal prosecution. The actus reus is the material element of
the crime. This element may be the commission of an action that is forbidden (assault and
battery), or it may be the failure to perform an action that is required (for instance, a
person’s refusal to stop and render aid to a motor vehicle accidentvictim).

The Mens Rea

The "mensrea" (a Latin term) is the essential mental element of the crime.

The U.S. legal system has always made a distinction between harm that was caused
intentionally and harm that was caused by simple negligence or accident. Thus, if one
person takes the life of another, the state does not always callit murder. If the killing was
done with malice aforethoughtbya saneindividual, it will likely be termed "murderin the
first degree". But if the killing occurred in the passion of a barroom brawil, it would more
likely be called "second-degree murder", which carries a lesser penalty.

Reckless driving on the highway that results in the death of anotherwould correspondingly
be considered "negligenthomicide"—a wrong,to be sure, but not as seriousinthe eyes of
the state as the intentional killing of another.

An Injuryor Result

A crime consists of a specific injury or a wrong perpetrated by one person against
another. The crime may harm society at large, such as selling military secrets to a foreign
government, or the injury may be inflicted upon anindividualand, because of its nature, is
considered to offend society as a whole. The nature of the injury, as with the mens rea,
often determines the nature of the crime itself. Consider two drivers who have been
cutting each other off in traffic. Finally they both stop their cars and come out fighting.

148



Suppose one of them hits the other so hard he dies. The crime may be murder (of
some degree). If the man does not die but suffers serious bodily harm, the crime is
aggravated assault. If the injury is minor, the charge may be simple assault.

Because the nature of the injury often determines the offense, it is frequently asserted
that the nature of the injury is the key legal element of the crime. Some actions may be
criminal even though no injury is actually inflicted.

Most crimes of criminal conspiracy fall into this category. For instance, if several
persons were to plan to assassinate a judge or to bribe jurors in an attempt to keep a
criminal from being convicted, the crime would be conspiracy to obstruct justice.

This would be a crime even if the judge went unharmed and no money was ever
passedtothe jurors. Allthatis required is that the crime be plannedandintendedand that
some specific, overt act be taken by one of the conspirators in furtherance of their plan
(such as the purchaseofa weapon or possession of a map of the route that the judge takes
between hishome and the courtroom).

A Causal Relationship Between the Action and the Resultant Injury

Before there can be a conviction for a criminal offense, the state must prove that the
accused, acting in a natural and continuous sequence, produced the harmful situation.
Usually proving a causal relationship is not difficult. If "Bill" stabs "John" with a knife and
inflicts a minor wound, thereis no doubt that Bill is guilty of assault with a deadly weapon.

But what if John does not obtain proper medical care for the wound, develops an
infection, and subsequently dies? Is Bill now guilty of manslaughteror murder? Or what if
after being stabbed, John stumblesacross a third party and causes injury to her? Is Bill to
blame for this, too? Resolution of questions such as these are often difficult for judges and
juries. The law requires that all circumstances be taken into account. The accused can be
convicted only if the state can prove that his or her conduct is the direct, immediate, or
determining cause of the resultantharm to the victim.

Task 1. Choose the keywords that best convey the gist of the information.

Task 2. Read the text and pick up the essential details in the form of quick notes.

Task 3. Remember the notions.

Amicus curiae [®'mikas kjuaria] — "apyr cypa" HesaBMCMMbIN 3aKcnepT B cyae
(NpeacraBnseT cyay MHPOPMaLMIO U AOBOAbI, KOTOPbIE MOTYT MOMOYb NP MPUHATUN PeLLIEHUS;
€ro NnoIoXKeHne He CBA3aHO C NO3ULNEN HU OAHOM U3 TANKYLLMXCA CTOPOH Mo Aeny)

Amicus curiae brief — sKcnepTHOe 3aK/lOYeHMe, OCHOBAHHOE Ha pe3y/sbTaTte
CPaBHUTE/IbHbIX NPaBOBbIX UCCEA0BAHWNII; 3aK/tOYEHWE ApY3eli cyaa, CBUAETENLCTBO.

Amicus curiae — KpaTkas 3an1cKa "apyra cyaa" (KpaTKoe 3aaBieHMe C 40NONHUTEIbHbIMM
AAHHbIMX MO CYLLEeCTBY crnopa, NpefoCTaBAAOWANACA Ha pacCMOTpeHue cyaebHbimu
OpraHamun CTOPOHOM, HEMOCPEACTBEHHO He YYaCTBYHOLLEM B CNOPE; AOMNONHUTENbHbIE AaHHbIE
Mo CyLwecTBy TOProBOro crnopa, npeacrtaBiseMble Ha PacCMOTPEHMEe MexaHM3ma Mo
yperynmposaHuto cnopos BTO HenpaBUTENbCTBEHHOM OpraHmM3aLMen UM KakUm-1. 4pyrum
JIMUOM, HENOCPEACTBEHHO He Y4aCTBYHOLWEM B CNOpE).

Mensrea [ menz ri:a] — the intention or knowledge of wrongdoingthat constitutes
partof a crime, as opposed to the action or conduct of the accused.

Actus reus [ aktas 'reras] — action or conduct which is a constituent element of a
crime, as opposedto the mental state of the accused.
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Before a criminal trial can be held, federal and state laws require a series of procedures
and events. Some of these stages are mandated by the U.S. Constitution and state constitutions,
some by court decisions, and others by legislative enactments.

Custom and tradition often accountfor the rest. Although the exact nature of these
procedural events varies from federal to state practice —and from one state to another —
there are similarities throughout the country. These procedures, however, are not as automatic or
routine as they might appear; rather, the judicial system’s decision makers exercise discretion at
all stages accordingto their values, attitudes, and views of the world.

The Arrest

The arrestis the first substantial contact between the state and the accused.

The U.S. legal system provides for two basic types of arrest — those with a warrant and
those without. A warrant is issued after a complaint, filed by one person against another, has
been presented and reviewed by a magistrate who has found probable cause for the arrest.

Arrests without a warrant occur when a crime is committed in the presence of a police
officer or when an officer has probable cause to believe that someone has committed (or is about
to commit) a crime. Such a belief must later be established in a sworn statementor testimony.

In the USA up to 95 % of all arrests are made withouta warrant. An officer’s decision
whether to make an arrest is far from simple or automatic. To be sure, the officer who
witnesses a murder willmake an arreston the spotif possible.

But most lawbreakingincidents are notthat simple or clear-cut,and police officials
possess—and exercise — wide discretion about whether to take someoneinto custody.

Sufficient resources are simply not available to the police for them to proceed against all
activities that Congress and the legislatures have forbidden. Consequently, discretion must
be exercised in determining how to allocate the time and resources that do exist. Police
discretionis ata maximumin several areas.

Trivial Offenses

Many police manuals advisetheir officers that when minorviolationsof the law are
concerned, a warning is a more appropriate response than an arrest.

Traffic violations, misconduct by juveniles, drunkenness, gambling, and vagrancy all
constitute less serious crimes and entail judgment calls by police.

Victim Will Not Seek Prosecution

Nonenforcement of the law is also the rulein situations wherethe victim of a crime
will not cooperate with the policein prosecutinga case. Inthe instance of minor property
crimes, forexample, the victim is often satisfied if restitution occurs and the victim cannot
afford the time to testify in court. Unless the police have expended considerable resources
in investigating a particular property crime, they are generally obliged to abide by the
victim’s wishes. When the victim of a crimeis in a continuing relationship with the criminal,
the police often decline to make an arrest. Such relationshipsinclude landlord and tenant,
one neighbor and another, and, until recently, husband and wife. In this last case, however,
heightened awareness of domestic violence has had a significant impact on police procedures.
Rape and child molestation constitute another major category of crimes for which there are
often no arrests because the victims will not or cannot cooperate with the police.
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Oftentimes the victim is personally acquainted with, or related to, the criminal, and
the fear of reprisals or of ugly publicity inhibits the victim from pressinga complaint.

Victim involved in Misconduct

When police officers perceive that the victim of a crimeis alsoinvolved in sometype
of improperor questionable conduct, the officers frequently opt not to make an arrest.

Appearance before a Magistrate

After a suspectis arrested for a crime, he or sheis booked atthe police station; that
is, the facts surroundingthe arrestare recorded and the accused may be fingerprinted and
photographed. Next the accused appears before a lower-level judicial official whose title
may be judge, magistrate, or commissioner.

Such anappearanceis supposed to occur "withoutunnecessary delay"; in 1991 the
U.S. Supreme Courtruled that police may detain anindividual arrested without a warrant
forup to 48 hours withouta court hearingon whether the arrest was justified.

Thisappearancein courtis the occasion of severalimportantevents in the criminal
justice process. First, the accused must have been informed of the precise charges and
mustbe informed of all constitutional rights and guarantees.

Among others, these rights include those of the now famous Miranda v. Arizona
decision handeddown in 1966 by the Supreme Court. Theaccused "must be warned prior
to any questioningthat he hasthe right to remain silent, that anythinghe sayscan be used
againsthimin a court of law, that he has the right to the presence of an attorney, and that
if he cannotaffordan attorney one will be appointed for him prior to any questioning".

(Such warnings mustalso be given by the arresting officer if the officer questionsthe
suspectaboutthe crime.)

In some states the accused must be informed about other rights that are provided
for in the state’s Bill of Rights, such as the right to a speedy trial and the right to confront
hostile witnesses. Second, the magistrate will determine whether the accused is to be
released on bail and, if so, what the amount of bail is to be. Constitutionally, the only
requirementforthe amountisthatit shallnot be "excessive".

Bail is considered to be a privilege — not aright —and it maybe denied altogether in
capital punishment cases for which the evidence of guilt is strong or if the magistrate
believes that the accused will flee from prosecution no matter what the amount of bail.

An alternative to bail is to release the defendant on recognizance, basically on a
pledge by the defendantto return to court on the appointed date fortrial. In minor cases
the accused may be asked to plead guilty or not guilty.

If the plea is guilty, a sentence may be pronounced on the spot. If the defendant
pleads not guilty, a trial date is scheduled. However, in the typical serious (felony) case, the
next primary duty of the magistrate is to determine whether the defendant requires a preliminary
hearing. If such a hearing is appropriate, the matter is adjourned by the prosecution and a
subsequent stage of the criminal justice process begins.

The Grand Jury Process or the Preliminary Hearing

At the federal level all persons accused of a crime are guaranteed by the Fifth
Amendmentto have their cases considered by a grand jury. However, the Supreme Court
hasrefused to make this right binding on the states.
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Todayabouthalf of the states use grand juries; in some of these for only special types
of cases. Those states that do not use grand juries employ a preliminary hearing or an
examining trial. (A few states use both procedures.) Regardless of which method is used,
the primary purpose of this stage in the criminal justice process is to determine whether
there is probable cause for the accused to be subjected to a formal trial.

The Grand Jury

Grand juries consist of 16 to 23 citizens, usually selected at random from the voter
registration lists, who render decisions by a majority vote. Theirterms may last anywhere
from one month to one year, and some may hear more than a thousand casesduring their
term. The prosecutoralone presents evidence to the grand jury. Notonly are the accused
and his or her attorney absent from the proceedings, but usually they also have no idea
which grand jury is hearingthe case or when. If a majority believes probable cause exists,
then anindictment, or true bill, is brought. Otherwise theresultis a no bill.

Historically two arguments have been made in favor of grand juries. One is that
grand juries serve as a check on a prosecutor who might be using the office to harass an
innocent person for political or personal reasons. Ideally an unbiased group of citizens
would interpose themselves between an unethical prosecutor and the defendant.

A second justification for grand juries is to make sure that the district attorney has
secured enough evidence to warrantthe trouble and expense —for both the state and the
accused —of a full-fledged trial.

The Preliminary Hearing

In the majority of states that have abolished the grand jury system, a preliminary
hearingis used to determine whether thereis probable cause for the accusedto be bound
over for trial. At this hearing the prosecution presents its case, and the accused has the
right to cross-examine witnessesand to produce favorable evidence. Usually the defense
elects not to fight at this stage of the criminal process; in fact, a preliminary hearing is
waived by the defensein the vast majority of cases. If the examiningjudge determinesthat
there is probable cause for a trial or if the preliminary hearing is waived, the prosecutor
must file a bill of information with the court where the trial will be held. This serves to
outline precisely the charges that will be adjudicated in the new legal setting.

The Arraignment

Arraignmentis the process in which the defendantis broughtbefore the judge in the
court where he or she is to be tried to respond to the grand jury indictment or the
prosecutor’s bill of information. The prosecutorora clerk usually reads in open court the
chargesthat have been broughtagainstthe accused.

The defendantisinformed thathe or she has a constitutional rightto be represented
by an attorneyand that a lawyer will be appointed without charge if necessary.

The defendant has several options about how to plead to the charges. The most
common pleas are guilty and not guilty. But the accused may plead not guilty by reason of
insanity, former jeopardy (havingbeen tried on the same charge at anothertime), or "nolo
contendere" (from the Latin, no contest). Nolo contendere means that the accused does
not deny the facts of the case but claimsthat he or she has notcommittedany crime, or it
may mean that the defendantdoes notunderstandthe charges.
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The nolo contendere plea can be entered only with the consent of the judge (and
sometimes the prosecutor as well). Such a plea has two advantages. It may help the
accused save face vis-a-vis the publicbecause he or she can later claim that technically no
guilty verdict was reached even though a sentence or a fine may have beenimposed.

The plea may spare the defendant from certain civil penalties that might follow a
guilty plea (for example, a civil suit that might follow from conviction for fraud or
embezzlement). If the accused pleads not guilty, the judge will schedule a date for a trial.

If the plea is guilty, the defendant may be sentenced on the spot or at a later date
set by the judge. Before the court will accept a guilty plea, the judge must certify that the
plea was made voluntarily and that the defendant was aware of the implications of the
plea. A guilty pleais to all intents and purposes the equivalentto a formal verdict of guilty.

The Possibility of a Plea Bargain

At both the state and federal levels at least 90 % of all criminal cases never go to
trial. That is because before the trial date a bargain has been struck between the
prosecutorand the defendant’s attorneyconcerningthe official charges to be brought and
the nature of the sentence that the state will recommend to the court. In effect, some form
of leniencyis promised in exchange for a guilty plea. Because plea bargainingvirtuallyseals
the fate of the defendant before trial, the role of the judge is simply to ensure that the
proper legal and constitutional procedures have been followed. There are three (not
mutually exclusive) types of plea bargains.

Reduction of Charges

The most common form of agreement between a prosecutor and a defendant is a
reduction of the charge to one less serious than that supported by the evidence. This
exposes the criminal to a substantially reduced range of sentence possibilities. A second
reason fora defendantto plead guilty to a reduced chargeis to avoid a record of conviction
for an offense that carries a social stigma. Another possibility is that the defendant may
wish to avoid a felony record altogether and would be willing to plead guilty to almost any
misdemeanor offered by the prosecutorrather than face a felony charge.

Deletion of Tangent Charges

A second form of plea bargainis the agreement of the district attorney to drop other
charges pendingagainstanindividual. There aretwo variations on this theme.

Oneis an agreementnot to prosecute "vertically"— that is, not more serious charges
filed againstthe individual.

The second type of agreement is to dismiss "horizontal" charges; that is to dismiss
additionalindictments for the same crime pendingagainstthe accused. Another variation
of this type of pleabargainingisthe agreementin which a repeater clauseisdropped from
an indictment. At the federal level and in many states, a person is considered a habitual
criminalupon the third conviction for a violent felony anywhere in the USA.

The mandatory sentence for the habitual criminal is life imprisonment. In state
courts the habitual criminal charge often is droppedin exchange for a plea of guilty.

Another plea bargain of this type is the agreement in which indictments in different
courts are consolidated into one court in order that the sentences may run concurrently.
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As indictments or preliminary hearing rulings are handed down in many jurisdictions,
they are placed on a trial docket on a rotation system. This means thata defendant charged
with four counts of forgery and one charge of possession of a forged instrument might be
placed on the docket of five different courts. Generally it is common practice in such
multicourtdistricts to transfer all of a person’sindictments to the first court listed.

This gives the presiding judge the discretion of allowing all of the defendant’s sentences
to run concurrently.Sentence Bargaining. Athird form of plea bargaining concerns a plea of
guilty from the defendantin exchange fora prosecutor'sagreementto ask the judge for a
lighter sentence. The strength of the sentence negotiation is based upon the realities of the
limited resourcesof the judicial system.

At the state level, at least, prosecutors are able to promise the defendant a fairly
specific sentence with confidence that the judge will accept the recommendation. If the
judge were not to do so, the prosecutor’s credibility would quickly begin to wane, and
many of the defendants who had been pleading guilty would begin to plead not guilty and
take their chances in court. The result would be a gigantic increase in court dockets that
would overwhelm the judicial system and bring it to a standstill. Prosecutors and judges
understandthis reality, and so do the defense attorneys.

Constitutional & Statutory Restrictions on Plea Bargaining

At both the state and federal levels, the requirements of due process of law mean
that plea bargains mustbe made voluntarily and with comprehension.

This means that the defendant must be admonished by the court of the
consequences of a guilty plea (the defendant waives all opportunitiesto change his or her
mind at a later date), that the accused mustbe sane, and that, as one state putsit, "It must
plainly appear that the defendant is uninfluenced by any consideration of fear or by any
persuasion, or delusive hope of pardon prompting him to confess his guilt". For the first two
types of plea bargains — reduction of charges and deletion of tangent charges — some
stricter standards govern the federal courts.

Oneis that the judge may not actually participatein the process of plea bargaining;
at the state level judges may play an active role in this process.

Likewise, if a plea bargain has been made between the U.S. attorney and the defendant,
the government may notrenege on the agreement. If the federal governmentdoes so, the
federal districtjudge must withdraw the guilty plea.

Finally, the Federal Rules of Criminal Procedure requirethatbefore a guilty plea may
be accepted, the prosecution must presenta summary of the evidence againstthe accused,
and the judge mustagree that there is strong evidence of the defendant’s guilt.

Arguments for & against Plea Bargaining

For the defendant the obvious advantage of the bargain is that he or she is treated less
harshly than would be the case if the accused were convicted and sentenced under maximum
conditions. The absence of a trial often lessens publicity on the case, and because of personal
interests or social pressures, the accused may wish to avoid the length and publicity of a formal
trial. Finally, some penologists (professionals in the field of punishment and rehabilitation)
argue that the first step toward rehabilitationis for a criminal to ad mit guilt and to recognize
his or her problem. Plea bargaining also offers some distinct advantages for the state and for
society as a whole.
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The most obvious is the certainty of conviction, because no matter how strong the
evidence may appear, an acquittalis a possibility aslongas a trial is pending.

The district attorney’s office and judges are saved an enormousamount of time and
effort by their not having to prepare and preside over cases in which there is no real
contention ofinnocence or that are not suited to the trial process.

Finally, when police officers are not required to be in court testifying in criminal
trials, they have more time to devote to preventing and solving crimes. Plea bargains do
have a negative side as well. The most frequent objection to plea bargaining is that the
defendant’s sentence may be based upon nonpenological grounds. With the large volume
of cases making plea bargaining the rule, the sentence often bears no relation to the
specificfacts of the case, to the correctional needs of the criminal, or to society’s legitimate
interestin vigorous prosecution of the case.

A second defectis thatif plea bargainingbecomesthe norm of a particular system,
then undue pressure may be placed upon eveninnocentpersons to plead guilty.

Studies have shown that, in some jurisdictions, the less the chance for conviction,
the harder the bargainingmay be because the prosecutorwantsto get atleast some form
of minimal confession out of the accused. A third disadvantage of plea bargaining is the
possibility of the abuse called overcharging —the process whereby the prosecutor brings
charges against the accused more severe than the evidence warrants, with the hope that
this will strengthen his or her hand in subsequent negotiations with the defense attorney.

Another flaw with the plea bargaining system s its very low level of visibility.

Bargains between prosecutor and defense attorney are not made in open court
presided over by a neutraljurist and for all to observe. The conscience of the two lawyers s
the primary guide. Finally, the system has the potential to circumvent key procedural and
constitutional rules of evidence. Because the prosecutorneed not presentanyevidence or
witnesses in court, a bluff may result in a conviction even though the case might not be
able to pass the muster of the due process clause. The defensemay be at a disadvantage
becausethe rules of discoveryin some states limit the defense counsel’scase preparation
to the period after the plea bargain has occurred. Thus the plea bargain may deprive the
accused of basicconstitutional rights.

The Adversarial Process

The adversarial modelis based on the assumption thatevery case or controversy has
two sides to it: In criminal cases the government claims a defendant is guilty while the
defendantcontendsinnocence;in civil cases the plaintiff asserts thatthe person he or she
is suing has caused some injury while the respondentdeniesresponsibility.

In the courtroom each party provides his or her side of the storyas he or she sees it.

The theory (or hope) underlying this modelis that the truth will emerge if each party
is given unbridled opportunity to presentthe full panoplyof evidence, facts, and arguments
before a neutraland attentive judge (andjury). The lawyers representingeachside are the
major playersin this courtroom drama.

The judge acts more as a passive, disinterested referee whose primaryroleis to keep
both sides within the accepted rules of legal procedure and courtroomdecorum. The judge
eventually determines which side has won in accordance with the rules of evidence, but
only after both sides have had a full opportunity to present their case.
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PROCEDURES DURING A CRIMINAL TRIAL

Assumingthatno plea bargain has been struck and the accused maintainshis or her
innocence, a formal trial will take place. Thisis a right guaranteed by the Sixth Amendment
to all Americans charged with federal crimes and a right guaranteed by the various state
constitutions —and by the 14th Amendment—to all personscharged with state offenses.

The accused is provided many constitutionaland statutory rights during the trial. The
followingare the primaryrights that are bindingon both the federal and state courts.

Basic Rights Guaranteed Duringthe Trial Process

The Sixth Amendmentsays, "In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial". The Founders emphasized the word speedy so that an
accused would not languish in prison for a long time prior to the trial or have the determination
of his or her fate put off for an undulylong period of time. But how soonis speedy?

Although this word has been defined in various ways by the Supreme Court, Congress
gave new meaningtothe term when it passedthe Speedy Trial Act of 1974.

The act mandated time limits, ultimately reaching 100 days, within which criminal
charges musteither be broughtto trial or dismissed. Most states have similarmeasures on
the statute books, although the precise time period varies from one jurisdictionto another.

By "public trial" the Founders meantto discourage the notion of secret proceedings
whereby an accused could be tried without public knowledge and whisked off to some
unknowndetention camp. The Sixth Amendmentalso guaranteesAmericans therightto an
impartial jury. At the least this has meant that the prospective jurors must not be prejudiced
oneway or the other before the trial begins.

For example, a potential juror may not be a friend or relative of the prosecutor or
the crime victim; nor may someone serve who believes that anyone of the defendant’s race
or ethnicancestryis "probably the criminal type".

Whatthe concept of animpartial jury of one’s peers has come to meanin practice is
that jurorsareto be selected randomlyfrom the voter registration lists — supplemented in
an increasing number of jurisdictions by lists based on automobile registrations, driver’s
licenses, telephone books, welfarerolls,and so on. Although this system does not provide a
perfect cross-section of the community, because notall persons areregistered tovote, the
Supreme Courthas said that this method is good enough.

The High Courthasalso ruled that no class of persons (African Americans or women)
may be systematically excluded from jury service. Besides being guaranteed the right to be
tried in the samelocale where the crime was committed and to be informed of the charges,
defendants have theright to be confronted with the witnesses againstthem. They havethe
right to know who their accusers are and whatthey are chargingso that a proper defense
may be formulated. The accused is also guaranteed the opportunity "to have the Assistance
of Counsel for his defense". Prior to the 1960s this meant that one had this right (at the
state level) onlyfor serious crimes and only if one could pay for an attorney.

However, because of a series of Supreme Court decisions, the law of the land
guarantees one an attorney if tried for any crime that may resultin a prison term, and the
government must pay for the legal defense for an indigent defendant. This is the rule at
both the national and state levels.
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The Fifth Amendment to the U.S. Constitution declares that no person shall "be
subjectfor the same offence to be twice putin jeopardy of life and limb".

Thisis the double jeopardy clause and meansthatno one may be tried twice for the
same crime by any state governmentor by the federal government. It does not mean that a
person may not be tried twice for the same action if that action has violated both national
and state laws. For example, someone who robs a federally chartered bank in New Jersey runs
afoul of both federaland state law. That person could be legally tried and acquitted for that
offense in a New Jersey court and subsequently be tried for that same action in federal
court. Another important right guaranteed to the accused at both the state and federal
levels is not to "be compelledinany criminal case to be a witness against himself".

This has been interpreted to mean that the fact that someone elects not to testify
on hisor her own behalfin court may not be used againstthe person by judge and jury.

This guarantee serves to reinforce the principle that under the U.S. judicial system
the burden of proofis onthe state; the accused is presumed innocent until the government
proves otherwisebeyonda reasonable doubt.

Finally, the Supreme Court has interpreted the guarantee of due process of law to
mean that evidence procuredin anillegal search and seizure maynot be used against the
accused at trial. The source of this so-called exclusionaryruleis the Fourth Amendment to
the U.S. Constitution; the Supreme Court has made its strictures binding on the states as
well. The Court’s purposewas to eliminate any incentive the police might have to illegally
obtain evidence againstthe accused.

Selection of Jurors

If the accused elects not to have a bench trial — thatis, not to be tried and sentenced
by a judge alone — his or her fate will be determined by a jury. At the federal level 12
personsmustrender a unanimousverdict.

At the state level such criteria apply only to the most serious offenses. In many states a
jury may consist of fewer than 12 persons and render verdicts by other than unanimous
decisions. A group of potential jurorsissummonedto appearin court. Theyare questioned
in open court abouttheir general qualifications for jury servicein a process known as "voir
dire" (from Old French, meaning "to say the truth").

The prosecutor and the defense attorney ask general and specific questions of the
potential jurors. Are they citizens of the state? Can they comprehendthe English language?
Have they or anyonein their family ever been tried for a criminal offense? Have they read
aboutor formed anyopinionsaboutthe case at hand?In conductingthe voirdire, the state
andthe defense havetwo goals. Thefirstis to eliminate all membersof the panelwho have
an obviousreasonwhy they might not render animpartial decisionin the case.

Common examples might be someone who is excluded by law from serving on a
jury, ajurorwho is a friend or relative of a participantinthe trial, and someone who openly
admits a strongbiasin the case at hand. Objectionsto jurorsin this category are known as
challenges for cause, and the number of such challenges is unlimited. It is the judge who
determines whether these challenges are valid. The second goal that the opposing attorneys
have in questioning prospective jurors is to eliminate those who they believe would be
unfavorable to their side even though no overt reason is apparent for the potential bias.
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Eachsideis allowed a number of peremptory challenges —requests to the court to
exclude a prospective juror with noreason given. Most states customarily give the defense
more peremptory challengesthan the prosecution.

At the federal level one to three challenges perjury are usually permittedeach side,
dependingon the nature of the offense; as manyas 20 are allowed in capital cases.

The use of peremptory challenges is more of an art than a science and is usually
based on the hunch of the attorneys. In the pastattorneys were ableto exclude potential
jurorsviathe peremptory challenge for virtually any reason whatsoever.

In recent years the Supreme Court has interpreted the Fourteenth Amendment’s
equal protection clause to restrict this discretion by prohibiting prosecutors from using
their challenges to exclude African Americansor women from servingon a criminal jury.

The process of questioning and challenging prospective jurors continues until all
those duly challenged for cause are eliminated, the peremptory challengesare either used
up or waived, and a jury of 12 (six in some states) has been created. In some states
alternatejurorsarealsochosen. They attend the trial but participate in deliberations only if
one of the original jurorsis unableto continuein the proceedings. Once the panelhasbeen
selected, they are swornin by the judge or the clerk of the court.

Opening Statements

After the formaltrial begins, both the prosecutionand the defense make an opening
statement (although in no state is the defense compelled to do so). Long and detailed
statements are more likely to be made in jury trials than in bench trials. The purpose of
opening statements is to provide members of the jury —who lack familiarity with the law
and with procedures of criminalinvestigation — with an outline of the major objectives of
each side’s case, the evidence that is to be presented, the witnesses that are to be called,
and what each side seeks to prove. If the opening statements are well presented, the jurors
will find it easier to grasp the meaningand significance of the evidence and testimony.

The usual procedureis for the state to make its openingstatement first and for the
defenseto follow with a statementabouthow it will refute that case.

The Prosecution’s Case

After the openingstatements the prosecutor presents the evidenceamassed by the
state against the accused. Evidence is generally of two types — physical evidence and the
testimony of witnesses. The physical evidence mayinclude things such as bullets, ballistics
tests, fingerprints, handwriting samples, blood and urine tests, and other documents or
items that serve as physical aids. The defense may object to the admission of any of these
tangible items and will, if successful, have the item excluded from consideration.

If defense challengesare unsuccessful,the physical evidenceis labeled by one of the
courtroom personneland becomes part of the official record.

Most evidence at criminal trials takes the form of testimony of witnesses.

The format is a question-and-answer procedure whose purpose is to elicit very
specific information in an orderly fashion. The goal is to present only evidence that is
relevantto the immediate caseat hand and notto give confusingorirrelevantinformation
or illegal evidence that might result in a mistrial. After each witness the defense attorney
hasthe right to cross-examine. The goal of the defense will be to impeach the testimony of
the prosecution witness —that s, to discreditit.
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The attorney may attempt to confuse, fluster, or anger the witness, causing him or
her to lose self-controland begin providing confusing or conflicting testimony.

A prosecution witness’ testimony may also be impeachedif defense witnesses who
contradictthe version of events suggested by the state are subsequently presented. Upon
completion of the cross-examination, the prosecutor may conducta redirect examination,
which serves to clarify or correct sometelling point made duringthe cross-examination.

The Case for the Defense

The presentation of the case for the defenseis similarin style and format to that of
the prosecution. Tangibleevidenceis lesscommonin the defense’s case, and most of the
evidence will be that of witnesses who are prepared to rebut or contradict the prosecution’s
arguments. The witnesses are questioned by the defense attorney in the same style as
thosein the prosecutioncase. Each defense witnessmay in turn be cross-examined by the
district attorney, and then a redirectexaminationisin order.

The difference between the case for the prosecution and the case for the defense
lies in their obligation before the law. The defense is not required by law to present any
new or additional evidence or any witnesses at all. The defense may consist merely of
challengingthe credibility or the legality of the state’s evidence and witnesses.

The defense is not obligated to prove the innocence of the accused; it need show
only that the state’s case is not beyond a reasonable doubt. The defendant need not even
take the stand. After the defense has rested its case, the prosecution has the right to
present rebuttal evidence. In turn, the defense may offer a rejoinder known as a
surrebuttal. After that, each side delivers closingarguments.

Oftentimes thisis one of the more dramaticepisodesin the trial because each side
seeks to sum up its case, condense its strongest arguments, and make one last appeal to
the jury. New evidence may not be presented at this stage, and the arguments of both
sides tend to ring with emotion and appealsto values that transcendthe immediate case.

The prosecutor may talk aboutthe crime problemin general,aboutthe need for law
and order; aboutthe need not to let compassionforthe accused get in the way of empathy
forthe crimevictim. The defense attorney, on the other hand, mayremind the jurors "how
we have all made mistakes in this life" or argue that in a free, democraticsocietyany doubt
they have should beresolved in favor of the accused.

The prosecution probably avoids emotionalism more than the defense attorney,
however, because many jury verdicts have been reversed on appeal after the district
attorneyinjected prejudicial statements into the closing statements.

Role of the Judge during the Trial

The judge’srole in the trial, although veryimportant,is a relatively passive one. He
or she does not present any evidence or take an active part in the examination of the witnesses.

The judge is called upon to rule on the many motions of the prosecutor and of the
defense attorneyregardingthe types of evidence that may be presented and the kinds of
guestions that may be asked of the witnesses. In some jurisdictions the judge is permitted
to ask substantive questions of the witnesses and to comment to the jury about the credibility
of the evidence that is presented; in other states the judge is constrained fromsuch activity.

Still, the American legal tradition has room for a variety of judicial styles that depend on
the personality, training, and wisdom of individual judges.
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First and foremost, the judge is expected to play the part of a disinterested party
whose primaryjobis to see to it that both sides are allowed to presenttheir cases as fully
as possible within the confines of the law. If judges departfrom the appearance or practice
of being fair and neutral parties, they run counter to fundamental tenets of American
jurisprudence andrisk havingtheir decisions overturned by an appellate court.

Although judges do for the most partplay such a role, the backgrounds and values of
the jurists affect their decisions in the close calls. When they are called upon to rule on a
motion for which the argumentsare aboutequally strongoron a pointof law that is open
to a variety of interpretations.

Role of the Jury during the Trial

The jurors’ role during the trial is passive. Their job is to listen attentively to the
cases presented by the opposingattorneys and then cometo a decision based solelyonthe
evidencethatis set forth. Theyare ordinarily not permitted to ask questions either of the
witnesses or of the judge, nor are they allowed to take notes of the proceedings.

Thisis not because of constitutional or statutory prohibitionsbut primarily because
it has been the traditional practice of courts in America. In recent years, however, many
judges have allowed jurors to become moreinvolved in the judicial arena.

Chicago’s Chief U.S. District Court Judge John F. Grady has for over a decade permitted
jurors in his courtroom to take notes. At least four U.S. appellate courts have given tacit
approvalto the practice of juror participation in questioning witnesses, as longas jurors are
not permitted to blurt out queriesin the midst of trial and attorneys aregiven a chance to
object to specificquestions before they are posed to witnesses. Insome states a few trial
judges have allowed jurors to take fairly active roles in the trial. Still, at both state and
federallevels the role of the jury remains basically passive.

Instructions tothe Jury

Although the jury’s job is to weigh and assess the facts of the case, the judge must
instructthe jurorsaboutthe meaningofthe lawand how the law is to be applied.

Because many cases are overturnedon appealasa result of faulty juryinstructions,
judges tend to take great care that the wording be technically and legally correct. All jury
instructions musthave some basicelements. Oneis to define for the jurors the crime with
which the accusedis charged. This may involve giving the jurors a variety of options about
whatkind of verdict to bring. For example, if one person has taken the life of another, the
state may be trying the accused for first-degree murder.

Nevertheless, the judge may be obliged to acquaintthe jury with the legal definition
of second-degree murder or manslaughter ifit should determine that the defendant was
the killer but did not act with malice aforethought. The judge mustremind the jurythat the
burden of proof is on the state and that the accused is presumed to be innocent. If, after
considering all the evidence, the jury still has a reasonable doubt as to the guilt of the
accused, it mustbringin a not guilty verdict. Finally, the judge usuallyacquaints the jurors
with a variety of procedural matters: how to contact the judge if they have questions, the
orderin which they mustconsider the charges if there are morethan one, who must sign
the official documents that express the verdict of the jury. After the instructions are read to
the jury (the attorneys for each side have been given an opportunity to offer objections),
the jurorsretreatinto a deliberation roomto decide the fate of the accused.
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The Jury’s Decision

The jury deliberates in complete privacy; no outsiders observe or participate in its
debate. During their deliberation jurors may request the clarification of legal questions
from the judge, and they may look at items of evidence or selected segments of the case
transcript, but they may consult nothing else — no law dictionaries, no legal writings, no
opinionsfrom experts.

When it has reached a decision by a vote of its members, the jury returns to the
courtroom to announce its verdict. If it has not reached a decision by nightfall, the jurors
are senthome with firm instructions neither to discuss the case with others norread about
the case in the newspapers. In very important or notorious cases, the jury may be sequestered
by the judge, which means thatits memberswill spend the nightin a local hotelaway from
the public eye. If the jury becomes deadlocked and cannot reach a verdict, it may report
that fact to the judge. In such an event the judge may insistthat the jury continueits effort
deadlocked, he or she may dismiss the jury and call for a new trial. Research studies
indicate that most juries dealing with criminal cases make their decisions fairly quickly.

Almostall juries take a vote soon after they retire to their chambers in order to see
how divided, or united, they are. In 30 % of the cases it takes only one vote to reach a
unanimous decision. In 90 % of the remainder, the majority on the first ballot eventually
wins out. Hungjuries —thosein which no verdict can be reached — tend to occur only when
a large minority existed on the first ballot.

Scholars have also learned that juries often reach the same verdict that the judge
would have, had he or she been solely responsible for the decision. One large jury study
asked judges to state how they would have decided jury cases over which they presided.

The judge and jury agreed in 81 % of the criminal cases (about the same as in civil
cases).In 19 % of the criminal cases the judge and jury disagreed, with the judge showing a
marked tendency to convict where the juries had acquitted. When the members of the jury
do finally reach a decision, they return to the courtroomand their verdict is announced in
open court, often by the jury foreman. At this time either the prosecutor or the defense
attorney often asks that the jury be polled — that is, that each juror be asked individually if
the generalverdict actually reflects his or her own opinion.

The purpose is to determine whether each juror supports the overall verdict or
whether he orsheiis just cavingin to group pressure. If the pollingprocedurereveals that
the jury is indeed not of one mind, it may be sent back to the jury room to continue
deliberations;in some jurisdictionsa mistrial may be declared. If a mistrialis declared, the
case may be tried again before another jury. There is no double jeopardy because the
original jury did not agree on a verdict. If the jury’s verdict is not guilty, the defendant is
discharged onthe spotandis free to leave the courtroom.

Task 1. Transfer the given information from the passages onto a table.

Activity

Definitions When Where Score
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Defenses to
Perjury

NoComroborative Retraction If Defendant Retracts
Failure to Prove Failure to Prove : the Statement in the Same Judicial
e 7 Evidence (Some " h
Criminal Act Criminal Intent Sl Proceeding and Before Perjury Is
Jurisdictions)
About to Be Exposed

If Intent Requirement Is General
Intent or Knowledge That
Statement Is False, There Could
Be an Inference of Intent from
Proof of the Criminal Act

Statement at Issue
Is Not Material

Determined by a Determined by a
Judge or Jury Judge (Model
(Some Jurisdictions) || Penal Code)

Defenses to
Battery

Failure to Prove
Failure to Prove Attendant Circumstance
Criminal Intent of Lack of Victim
Consent

Failure to Prove
Criminal Act or
Harm

Sporting Event in Self-Defense, Defense Insanity;
Which the Victim of Property or Reasonable
Consensually Habitation, Law Discipline
Participated Enforcement’s Lawful ofaChildbya
Involves Touching Apprehension of a Parent
' Criminal

State May Not
Include Reckless or
Negligent Intentin
the Battery Statute

State May Require
Harmful Touching
or Actual Injury
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At the close of the criminal trial, generally two stages remain for the defendant if he
or she has been found guilty: sentencingand an appeal.

Sentencing

Sentencingis the court’s formal pronouncement of judgmentupon the defendant at
which time the punishmentor penaltyis set forth. At the federallevel and in most states,
sentences areimposed by the judge only.

However, in several states the defendant may elect to be sentenced by either a
judge or a jury, andin capital cases states generally require that no death sentenceshall be
imposed unlessitis the determinationof 12 unanimousjurors.Insome states after a jury
finds someone guilty, the jury deliberates a second time to determine the sentence. In
severalstatesa new jury is empaneled expressly for sentencing.

At this time the rules of evidence are morerelaxed,and thejury may be permitted
to hear evidence that was excluded during the actual trial.

After the judge pronouncesthe sentence, several weeks customarily elapse between
the time the defendant is found guilty and the time when the penalty is imposed. This
interval permits the judge to hear and consider any posttrial motions that the defense
attorney might make andto allow a probation officer to conduct a presentence investigation.

The probation officeris a professional with a backgroundin criminology, psychology,
or social work, who makes a recommendation to the judge about the length of the sentence to
be imposed. The probation officer customarilyexamines factorssuch as the background of
the criminal, the seriousness of the crime committed, and the likelihood that the criminal
will continue to engage in illegal activity. Judges are not required to follow the probation
officer’'srecommendation, but it is still a major factorin the judge’s calculus as to what the
sentence shall be. Judges are presented with a variety of alternatives and a range of
sentences when it comes to punishment for the criminal.

Many of these alternatives involve the concept of rehabilitation and call for the
assistance of professionals in the fields of criminology and social science. The lightest
punishmentthat a judge can hand downis that of probation.

Thisis often the penaltyif the crime is regarded as minor orif the judge believes that
the guilty person is not likely to engage in additional criminal activity.

If a probated sentence is handed down, the criminal may not spend any time in
prison as long as the conditions of the probation are maintained. Such conditions might
include staying away from convicted criminals, not committing other crimes, or with
increasing frequency, performing some type of community service.

If a criminal serves outhis or her probation withoutincident,the criminal record is
usually wiped clean andin the eyes of the law it is as if no crime had ever been committed.
If the judge is not disposed toward probationand feels that jail time is in order, he or she
mustimpose a prison sentence thatis within a range prescribed by law.

The reason forarange of yearsinstead of an automatically assigned number is that
the law recognizes that not all crimes and criminals are alike and that in principle the
punishment should fit the crime. In an effort to eliminate gross disparities in sentencing, the
federal government and many states have attempted to develop sets of precise guidelines to
create greater consistencyamongjudges.
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At the national level this effort was manifested by the enactmentof the Sentencing
Reform Act of 1987, which established guidelines to structure the sentencing process.

Congress provided that judges may depart from the guidelines only if they find an
aggravatingor mitigating circumstance thatthe commissiondid not adequately consider.

Although the congressional guidelines do not specify the kinds of factors that could
constitute grounds for departure from the sentencing guidelines, Congress did state that
such grounds could notinclude race, gender, national origin, creed, religion, socioeconomic
status, drugdependence, oralcoholabuse. The states, too, have a varietyof programs for
avoidingvastdisparitiesin judges’ sentences.

By 1995, 22 states had created commissions to establish sentencing guidelines for
their judges, and as of late 1997 such guidelines were in effect in 17 states. Likewise, almost all of
the states have now enacted mandatory sentencing laws that require an automatic, specific
sentence upon conviction of certain crimes — particularly violent crimes, crimes in which a gun
was used, or crimes perpetrated by habitual offenders.

Despite the enormous impact that judges have on the sentence, they do not necessarily
have the final say on the matter. Whenever a prison term is set by the judge, it is still
subjectto the parole laws of the federal governmentand of the states. Thus parole boards
(the president and governors who may grant pardons or commute sentences) have the
final say abouthow longan inmate actually stays in prison.

An Appeal

At both the state and federal levels everyone has the right to at least one appeal
upon conviction of a felony, but in reality few criminals avail themselves of this privilege.

An appealisbased onthe contention thatan error of law was madeduring the trial
process.Suchanerror mustbe reversible as opposedto harmless. An error is considered
harmless if its occurrence had no effect on the outcome of the trial. A reversible error,
however, is a serious one that might have affected the verdict of the judge or jury.

Appeals mustbe based on questions of procedure and legalinterpretations, noton
factual determinationsof the defendant’s guilt or innocence as such. Furthermore, under
most circumstances one cannotappeal the length of one’s sentencein the USA.

Criminal defendants do have some degree of success on appeal about 20 % of the
time, but this does not mean that the defendant goes free. The usual practice is for the
appellate courtto remand the case (send it back down) to the lower court for a new trial.

At that pointthe prosecution mustdetermine whetherthe procedural errorsin the
originaltrial can be overcomein a second trialand whetheritis worth the time and effort
to do so. A second trial is not considered to be double jeopardy, since the defendant has
chosen to appeal the original conviction. The media and others concerned with the law
often call attention to appellate courts that turn loose seemingly guilty criminals and to
convictions that are reversed on technicalities. Surely this does happen, and one might
argue that this is inevitable in a democratic country whose legal system is based on fair play and
the presumptionofthe innocence of the accused.

However,about 90 % of all defendants plead guilty, and this pleavirtually excludes
the possibility of an appeal. Of the remaininggroup, two-thirdsare found guilty at trial, and
onlya small percentage of these appeal. Of those who do appeal,onlyabout20 % haveany
measurabledegree of success.

165



CHAPTER XI. THE CIVIL COURT PROCESS

INTRODUCTION

Civil actions are separate and distinct from criminal proceedings. This chapter
focuses on civil courts: how civil law differs from criminal law, the most important
categories of civil law, alternatives to trials, and a step-by-steplook at the civil trial process.

The American legal system observesseveral importantdistinctions between criminal
and civil law. Criminal law is concerned with conduct that is offensive to society as a whole.

Civil law pertains primarily to the duties of private citizens to each other. In civil
cases the disputes are usually between private individuals, although the government may
sometimes be a partyin a civil suit. Criminal cases always involvegovernment prosecution
of an individual for an alleged offense againstsociety. In a civil case the court attempts to
settle a particular dispute between the parties by determiningtheir legal rights.

The court then decides upon an appropriate remedy, such as awarding monetary
damages to the injured party or issuing an order that directs one party to perform or
refrain from a specific act. In a criminal case the court decides whether the defendant is
innocentor guilty. A guilty defendantmay be punished by a fine, imprisonment, or both.

In some instances the same act may give rise to both a criminal proceeding and a
civil suit. Suppose that "Joe" and "Pete", two political scientists attending a convention in
Atlanta, are sharinga taxifromthe airportto their downtown hotel.

During the ride they become involved in a heated political discussion. By the time
the taxi stops at their hotel, the discussion has become so heated that they get into a
physical confrontation. If Pete strikes Joe in the ribs with his briefcase as he gets out of the
taxi, Pete may be charged with criminal assault. In addition, Joe might file a civil suit against
Pete in an effortto obtaina monetary awardsufficientto cover his medical expenses.

Civil cases far outnumber criminal cases in both the federal and state courts,
although they generally do not attract the same media attention as criminal trials. Still, they
often raiseimportant policy questionsand cover a broad range of disagreements in society.

Judicial scholar HerbertJacob summarizesthe breadth of the civil law field in Justice
in America: "Every broken agreement, every sale that leaves a dissatisfied customer, every
uncollected debt, every dispute with a government agency, every libel and slander, every
accidentalinjury, every marital breakup, every death may give rise to a civil proceeding".

Thus, virtually any dispute between two or more personsmay provide the basis for a
civil suit. The number of suits is huge, but most of them fall into one of five basic categories.

Task 1. Read the text and pick up the essential details in the form of quick notes.

Task 2. Remember the notion.

Civil law — the system of law concerned with private relations between members of
a community rather than criminal, military, or religious affairs. Contrasted with criminal
law. The system of law predominanton the Europeancontinentand of which a form s in
forcein Louisiana, historically influenced by the codes of Ancient Rome.
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THE MAIN CATEGORIES OF CIVIL LAW
The main categories of civil law are contract, tort, property law, family, the law of succession.

Contract Law

Contract law is primarily concerned with voluntary agreements between two or
more people. Some common examples include agreements to perform a certain type of
work, to buy or sell goods, and to constructor repairhomes orbusinesses. Basicto these
agreementsarea promisebyone partyand a counter promise by the other party, usually a
promise by one party to pay money for the other party’s services or goods.

Although many contracts are relatively simple and straightforward, some complex
fields also build on contractlaw or contractideas. One such field is commercial law, which
focuses primarily on sales involving credit or the installment plan. Commercial law also
deals with checks, promissory notes,and other negotiable financial instruments.

Another closely related field is bankruptcy and creditors’ rights. Bankruptindividuals
or businesses may go through a process that essentially wipes the slate clean and allows
the personfilingfor bankruptcy to begin again. The bankruptcy processisalso designed to
ensure fairness to creditors. Bankruptcy law has been a major concern of legislators for
several years, and a large number of special bankruptcy judges are now attached to the
U.S. district courts. Thefinal areais the insurance contract, whichisimportant because of
its applicability to so many people. The insurance industry is regulated by government
agencies and subject to its own distinct rules.

Tort Law

Tortlaw may generally be described as the law of civil wrongs. It concerns conduct
that causes injury and fails to measure up to some standard set by society. Actions for
personalinjuryor bodilyinjury claims are at the heart of tort law, and automobile accidents
have traditionally been responsible for a large number of these claims. One of the most
rapidly growing subfields of tort law is product liability. This category has become an
increasingly effective way to hold corporationsaccountable forinjuries caused by defective
foods, toys, appliances, automobiles, drugs, or a host of other products. Perhaps one
reason forthe growthin productliability casesis a change in the standard of proof.

Traditionally, negligence must be proven before one person is able to collect damages
for injuries caused by someone else. However, some have argued that for many years
reliance on the negligence concept has been declining, especially in product liability cases.

In its place, the courts often use a strict liability standard, which meansthat a victim
can recover even if there was no negligence and even if the manufacturerwas careful.

Another reason commonly suggested for the growth in the number of product
liability cases is the size of jury awardswhen the decision favorsthe plaintiff. Jury awards
for damages may be of two types: compensatoryand punitive. Compensatory damages are
intended to cover the plaintiff’sactualloss, such as repair costs, doctor bills, and hospital
expenses. Punitive (or exemplary) damagesare designed, instead, to punish the defendant
or serve as a warningagainstsuch behaviorin the future.

As a result of concernover large jury awards and theincreasingnumber of so-called
frivolous cases, government officials, corporate executives, interestgroups, and members
of the legal community have called for legislation aimed at tort reform.
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Throughoutthe 1990s a number of states enacted a variety of tort reform measures.

The American Tort Reform Association, which serves as an advocate of tort reform,
reports that states have limited awards for noneconomic damages, modified their laws
governing punitive damages, or enacted statutes penalizing plaintiffs who file frivolous
lawsuits. Another rapidlygrowing subfield of tort law is medical malpractice.

The number of medical malpractice claims has increased even as great advances
have been made in medicine. Two ongoing problems in contemporary medicine are the
increased riskimposed by new treatments and the impersonal characterof specialists and
hospitals. Patients today have high expectations,and when a doctor fails them, their anger
may lead to a malpractice suit.

Courts generally use the traditional negligence standard rather than the strict
liability doctrine in resolving medical malpractice suits. This means that the law does not
attempt to make doctors guarantee successful treatment, but instead tries to make the
doctor liable if the patient can prove that the physician failed to perform in a manner
consistentwith accepted methods of medical practice.

The notion of acceptable practice varies from state to state, and such questions
must be resolved by the courts on a case-bycase basis.

However, customarily a presumption is made that the conduct of professionals,
includingdoctors,is reasonablein nature. This meansthatto prevailagainst the doctorin
court, the injured patient needs at least the testimony of one or more expert witnesses
stating that the doctor’s conduct was not reasonable.

Property Law

A distinction has traditionally been made between real property and personal property.

The former normally refers to real estate — land , houses, and buildings —and has also
included growingcrops. Almost everythingelseis considered personal property, including
such things as money, jewelry, automobiles, furniture, and bank deposits. According to
Lawrence M. Friedman in American Law, "As far as the law is concerned, the word property
means primarily real property; personal property is of minorimportance".

No single special field of law is devoted to personal property. Instead, personal property is
generally considered under the rubric of contract law, commercial law, and bankruptcy law.

Property rights have always been important in the USA, but today property rights
are more complex than mere ownership of something. The notion of property now
includes,amongseveral other things, the right to use that property.

Oneimportantbranchof property law today deals with land use controls. The most
common type of land userestriction is zoning, a practice whereby local laws divide a
municipality into districts designated for different uses. For instance, one neighborhood
may be designated as residential,anotheras commercial,and yet another asindustrial.

Early zoning laws were challenged on the ground that restrictions on land use
amounted to a taking of the land by the city in violation of the Constitution, which says,
"Nor shall private property be taken for publicuse withoutjust compensation"”. In a sense,
zoninglaws do take from the owners of land the right to use their propertyin anyway they
see fit. Nonetheless, courts have generally ruled that zoning laws are not regarded as a
taking in violation of the Constitution. Today, zoningis a fact of life in cities and towns of all
sizes throughoutthe USA.
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The Law of Succession

City planners and other city officials recognize zoning ordinances as necessary to the
planned and orderly growth of urban areas.

The law of succession considershow propertyis passed alongfrom one generation
to another.The American legal system recognizes a person’srightto dispose of his or her
propertyas he or she wishes. Onecommonway to do this is to execute a will.

If a person leaves behind a valid will, the courts will enforceit. However, if someone
leaves no will (or has improperlydrawn it up), then the person hasdiedintestate, and the
state must dispose of the property. The state’s disposition of the property is carried out
according to the fixed scheme set forth in the state statutes. By law, intestate property
passes tothe deceased person’s heirs —that is, to hisor her nearestrelatives.

Occasionallya person who dies intestate has no living relatives. In that situation the
property escheats, or passes, to the state in which the deceased resided. State statutes
often prohibit the more remote relatives, such as second cousins and great uncles and
aunts, from inheriting. Increasingly, Americans are preparing wills to ensure that their property
is disposed of according to their wishes, not according to a scheme determined by the
state. A will is a formal document. It must be very carefully drafted, and in most states it
mustbe witnessed by at least two persons.

Family Law

Family law concerns such matters as marriage, divorce, child custody,and children’s
rights. It clearly touches the lives of a great number of Americans each year. The conditions
necessary forenteringinto a marriage are spelled out by state law. These laws traditionally
cover the minimum age of the parties, required blood tests or physical examinations,
mental conditions of the parties, license and fee requirements, and waiting periods.

The termination of a marriage was once very rare. In the early 19th century some
states granted divorces only through special acts of the legislature; one state, South
Carolina, simply did notallow divorce. In the other states divorces were granted only when
one party proved some grounds for divorce. In other words, divorces were available only to
innocent parties whose spouses were guilty of such things as adultery, desertion, or cruelty.

The 20th century saw an enormous change in divorce laws. The movementwas away
from restrictive laws and toward no-fault divorce. This trend was the result of two factors.

First, for many years there was an increasing demand for divorces. Second, the stigma
once attached to divorced persons all but disappeared. The no-fault divorce system means
that the parties simply explain thatirreconcilable differences existbetweenthem and that
the marriage is no longer viable. The no-fault divorce system has put an end to the adversarial
nature of divorce proceedings. Not so easily solved are some of the other problems that may
result from an ended marriage. Child custody battles, disputes over child support payments, and
disagreements, over visitation rights find their way into court on a regular basis.

Custody disputes are probably more common and more contentious today than
before no-fault divorce. The child’s needs come first, and courts no longer automatically
assume that this means granting custody to the mother. Fathers are increasingly being
granted custody, it is now common for courts to grant joint custody to the divorced parents.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.
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THE COURTS & OTHER INSTITUTIONS CONCERNED WITH
CIVIL LAW

Disagreements are common in the daily lives of Americans. Usually these disagreements
can be settled outside the legal system. Sometimesthey are so serious, however, that one
of the parties sees no alternative butto file a lawsuit.

Deciding Whether to go to Court

Everyyear thousands of potential civil cases are resolved withouta trial because the
would-belitigants settle their problemsin another way or because the prospective plaintiff
decides not to file suit. When faced with a decision to call uponthe courts, to try to settle
differences, or to simply forget the problem, many people resort to a simple cost-benefit
analysis. That is, they weigh the costs associated with a trial against the benefits they are
likely to gain if they win.

Alternative Dispute Resolution

In practice few persons make use of the entire judicial process. Instead, most cases
are settled withoutresortto a full-fledged trial. In civil cases, a trial may be both slow and
expensive.In many areasthe backlogs are so enormousthatit takes three to five years for
a case to cometo trial. In addition, civil trials may be exceedingly complex.

Often, the expense of a trial is enough to discourage potential plaintiffs.

The possibility of losing always exists. The possibility of a long wait also always exists,
even if a plaintiff wins, before the judgment is satisfied — that is, if it is ever completely
satisfied. In other words, a trial may simply create a new set of problems for the parties concerned.

For all these reasons, many discussion has been heard about alternative methods of
resolving disputes. From major corporations to attorneys to individuals, support for alternative
dispute resolution (ADR) has been growing.

Corporate Americaisinterested in avoiding prolonged and costly court battles asthe
only way to settle complex business disputes. In addition, attorneys are more frequently
consideringalternativessuch as mediation and arbitration wherethereis a need for faster
resolution of cases or confidential treatment of certain matters.

Individual citizens are increasingly turning to local mediation services for help in
resolving family disputes, neighborhood quarrels,and consumer complaints.

Alternative dispute resolution processesare carried out under a variety of models.

These models are commonly classified as "private, court-referred, court-annexed,
but the latter two together often are called court-connected".

Mediation

Mediation is a private, confidential process in which an impartial person helps the
disputing parties identify and clarify issues of concern and reach their own agreement.

The mediator does not act as a judge. Instead, the parties themselves maintain
control of the final settlement. Mediation is especially appropriate for situations in which
the disputants have an ongoing relationship, such as disputes between family members,
neighbors,employersand employees,and landlordsand tenants.

Mediation is useful in divorce cases because it changes the procedure from one of
confrontation to one of cooperation. Child custody and visitation rights are frequently
resolved through mediationas well.
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Arbitration

The arbitration processis similar to going to court. After listeningto both partiesin a
dispute, an impartial person called an arbitrator decides how the controversy should be
resolved. Thereisnojudge or jury. Instead, the arbitrator selected by both parties makes
the final decision.

Arbitrators are drawn from all different types of professional backgrounds and frequently
volunteer theirtime to help peopleresolve their problems. Disputants choose arbitration
becauseit saves time and moneyandis moreinformalthanacourt hearing.

Most arbitrations are completed in four months or less, as compared with six
monthsto several years for courtdecisions. Arbitrationis used privately to resolve a variety
of consumer complaints. Examples include disputes over poor automobile repairs, problems
with the return of faulty merchandise, and overcharging for services. Arbitration is being
used in court-referred and court-annexed processes to resolve several types of disputes,
including business,commercial,and employmentdisputes.

Neutral Fact-Finding

Neutral factfindingis aninformal processwhereby an agreed-upon neutral party is
asked to investigate a dispute. Usually, the dispute involves complexor technical issues.

The neutral third party analyzes the disputed facts and issues his or her findings in a
nonbindingreportor recommendation. This process can be particularlyusefulin handling
allegations of racial or gender discrimination within a company because such cases often
provoke strong emotionsand internal dissension.

If both parties are employees of the same company, conflicts of interest could interfere
with a supervisor or manager’s ability to conduct an impartial investigation of alleged discrimination.

To avoid the appearance of unfairness,a company mayturnto a neutral third party
in hopes of reachinga settlement all the employees can respect.

Mini-Trial

In @ mini-trial each party presents its position in a trial-like fashion before a panel
that consists of selected representatives for both parties and neutral third parties. Every
panelhasone neutraladvisor. Minitrials are designed to help define the issues and develop
a basis for realistic settlement negotiations. The representatives from the two sides present
an overview of their positions and arguments to the panel. As a result, each partybecomes
more knowledgeable about the other party’s position. Having heard each side’s presentation,
the panel,includingthe advisor, meets to develop a compromise solution.

The neutral advisor may also issue an advisory opinion regarding the merits of the
case. This advisory opinion is nonbinding unless the parties have agreed in writing beforehand
to be bound by it. The primary benefit of a mini-trial is that both parties have an opportunity to
develop solutions. It means that each has representation and access to detailed information.

Summary Jury Trial

A summaryjurytrialinvolves a court-managed processthattakes place after a case
has been filed, but before it reaches trial. In a summary jury trial each party presents its
argumentstoa jury (normally six persons). An overview of each side’s argument as well as
abbreviated opening and closing arguments are presented. Attorneys are typically given a
shortamountoftime (an hour or less) for their presentations.
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They are limited to the presentation of information that would be admissible at trial.

No testimony is taken from sworn witnesses, and proceedings are generally not
recorded. Because the proceedings are nonbinding, rules of procedure and evidence are
more flexible thanin a normaltrial. The jury hands down an advisory, nonbinding decision
based on the arguments presented. In this setting, the verdict is designed to give the attorneys
and their clients insightinto their cases. If the disputeis not resolved during orimmediately
followingthe summaryjurytrial proceeding, a pretrial conferenceis held before the court
to discuss settlement. One of the major advantages of a summary jury trial is the time
involved. Asummaryjury trial is typically concludedin less than a day comparedto several
days or weeks for full-fledged trials.

Private Judging

This method of alternative dispute resolution makes use of retired judges who offer
their services for a fee. Advocates claim that there are several advantages. First, the parties
are able to select a person with the right qualifications and experience to handle the matter.

Second, the parties can be assured that the matter will be handled when first scheduled
and not be continued becausethe court’s calendaris too crowded.

Finally, the cost can be less than that incurred in full litigation. Critics of private judging,
however, are concerned by the high fees charged by someretired judges.

A California appellate court, for instance, has noted that some sitting judges are
leavingthe benchin orderto earn more money as private judges.

Specialized Courts

The state court systems are frequently characterized by a number of specialized
courtsthat are set up to handle specifictypes of civil cases. Domestic relations courts are
often established to deal with such matters as divorce, child custody, and child support.

In many jurisdictions, probate courts handle the settlement of estates and the contesting
of wills. Perhaps the best known of the specialized courts are the small-claims courts.

These courts have jurisdiction to handle cases when the money beingsued for is not
above a certainamount. Small-claimscourts allow less complex cases to be resolved more
informally than in most other trial courts. Filing fees are low, and the use of attorneys is
often discouraged, making small-claims court affordable for the average person.

Administrative Bodies

A number of governmentagencies have also established administrative bodies with
quasi-judicial authority to handle certain types of cases. At the federal level, for example,
agencies such as the Federal Trade Commission and the Federal Communications.

Commission carry out an adjudication of sorts within their respective spheres of
authority. Anappeal of the ruling of one of these agencies may be takento a federal court
of appeals. At the state level, a common example of an administrative body thataids in the
resolution of civil claimsis a workers’ compensation board. This board determines whether
an employee’s injury is job-related and thus whether the person is entitled to workers’
compensation payments.

Many state motor vehicle departments have hearingboards to make determinations
aboutrevokingdriver’s licenses. Another type of administrative board rules on civil rights
matters and cases of alleged discrimination.
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THE CIVIL TRIAL PROCESS

Anumber of disputes are resolved through some method of alternative dispute resolution,
in a specialized court, or by an administrative body. However, a large numberof cases each
year still manage to find their way into a civil court. Generally speaking, the adversarial
process used in criminal trialsis used in civil trials, with just a few important differences.

First, a litigant must have standing. This concept means simply that the person initiating
the suit must have a personal stake in the outcome of the controversy.

Otherwise, thereis no real controversy between the partiesand thus no actual case
forthe courtto decide. A second major differenceis that the standard of proof used in civil
cases is a preponderance of the evidence, not the more stringent beyond-a-reasonable-
doubtstandard used in criminal cases. A preponderance of the evidenceis generally taken
to mean that there is sufficient evidence to overcome doubt or speculation. It clearly means that
less proofis requiredin civil casesthanin criminal cases.

A third major differenceis that many of the extensive due process guarantees that a
defendant has in a criminal trial do not apply in a civil proceeding. Neither party is constitutionally
entitled to counsel. The Seventh Amendment does guarantee the right to a jury trial in
lawsuits". Although this amendment has not been made applicable to the states, most
states have similar constitutional guarantees.

Filing Civil Suits

The person initiating the civil suit is known as the plaintiff, and the person being
sued is the defendant or the respondent. A civil action is known by the names of the
plaintiff and the defendant. The plaintiff’s name appears first. In a typical situation, the
plaintiff’s attorney pays a fee and files a complaint or petition with the clerk of the proper
court. The complaint states the facts on which the action is based, the damages alleged,
and the judgment or relief being sought. The decision about which court should actually
hear the case involves the concepts of jurisdiction and venue: Jurisdiction deals with a
court’s authority to exercise judicial power,and venue means the placewhere that power
should be exercised. Jurisdictional requirements are satisfied when the court has legal
authority over both the subject matterand the person of the defendant. This means that
several courts can have jurisdiction over the same case.

The determination of proper venue may be prescribed by statute based on avoiding
possible prejudice, orit maysimply be a matter of convenience. The federal law states that
propervenueisthe districtin which either the plaintiff or defendantresides, or the district
where the injury occurred. State venue statutes vary somewhat, but they usually provide
that wherelandis involved, propervenueis the county where the landis located.

In most other instances venue is the county where the defendantresides. Venue questions
may be related to the perceived or feared prejudice of either the judge or the prospective
jury. Attorneys sometimes objectto trials being held in a particulararea for thisreasonand
may move for a change of venue. Although this type of objection is perhaps more commonly
associated with highly publicized criminal trials, it is also found in civil trials.

Once the appropriate courthas been determined and the complainthas been filed,
the court clerk will attach a copy of the complaint to a summons, which is then issued to
the defendant. The summons may be served by personnel from the sheriff’s office, a U.S.
marshal, or a private processservice agency.
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The summonsdirects the defendantto file a response, known as a pleading, within a
certain period of time (usually 30 days). If the defendant does not do so, then he or she
may be subject to a default judgment. These simple actions by the plaintiff, clerk of the
court, a process server set in motion the civil case.

Approximately 75 % of cases are resolved without a trial during this time.

Pretrial Activities Motions

Once the summons has been served on the defendant,a number of motions can be
made by the defense attorney. A motion to quash requests that the court void the
summons on the ground thatit was not properlyserved.Forexample, a defendant might
contend that the summons was never delivered personallyas required by state law. Two
types of motions are meantto clarify or to object to the plaintiff’s petition.

A motion to strike requests that the court excise, or strike, certain parts of the
petition because they are prejudicial, improper, or irrelevant. A motion to make more
definite asks the court to require the plaintiff to be more specificaboutthe complaints.

A fourth type of motion often filed in a civil caseis a motion to dismiss. This motion
may argue that the court lacks jurisdiction, or it may insist that the plaintiff has not presented a
legally sound basis for action againstthe defendanteven if the allegations are true.

The Answer

If the complaint survives the judge’s rulings on the motions, then the defendant
submits an answer to the complaint. The response may contain admissions, denials, defenses,
and counterclaims. Whenan admission is contained in an answer, thereis no need to prove
that fact during the trial. A denial, however, brings up a factual issue to be proven during
the trial. A defense saysthatcertain facts set forth in the answer may bar the plaintiff from
recoveringdamages. The defendant may create a separate action known as a counterclaim.

If the defendant thinks that a cause of action against the plaintiff arises from the same set
of events, then he or she must present the claim to the court in response to the plaintiff’s claim.
The plaintiff may file a reply to the defendant’s answer. In that reply, the plaintiff may admit,
deny, or defend against the allegations of fact contained in the counterclaim.

Discovery

The U.S. legal system provides for discovery procedures; that is, each party is
entitled to information in the possession of the other. There are several tools of discovery:

e A deposition is testimony of a witness taken under oath outside the court. The
same question-andanswer formatasin the courtroom is used. All partiesto the case must
be notified that the deposition is to be taken so that their attorneys may be present to
cross-examine the witness.

e Interrogatoriesare written questions that mustbe answered under oath.

Interrogatories can be submitted only to the parties in the case, not to witnesses.
Theyare used to obtain descriptions of evidence held by the opposing parties in the suit.

* Production of documents may be requested by one of the partiesin the suitif they
wish to inspectdocuments, writings, drawings, graphs, charts, maps, photographs, or other
items held by the other party.

e |If thereare questionsaboutthe physical or mental condition of one of the parties,
the court may order that person to submitto an examination by a physician.
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The Pretrial Conference

Before going to court, the judge may call a pretrial conferenceto discuss the issues
in the case informally with the opposing attorneys.

The general practice is to allow only the judge and the lawyers to attend the
conference, which is normally held in the judge’s chambers. At this meeting, the judge and
the attorneys try to come to agreementon uncontestedfactualissues, which areknown as
stipulations. The purpose of stipulations is to make the actual trial more efficient by reducing
the number of issues that must be argued in court. The attorneys also share with each
other a list of witnesses and documents that are part of each case. Lawyersandjudges may
also use the pretrial conference to try to settle the case. Some judges actively workto bring
abouta settlementso the case does not have to go to trial.

The Civil Trial Selection of Jury

The right to a jury trial in a civil suit in a federal court is guaranteed by the Seventh
Amendment of the U.S. Constitution. State constitutions likewise provide for such aright.

Ajury trial may be waived, in which case the judge decides the matter. Although the
jury traditionally consists of 12 persons, today the number varies. Most of the federal
district courts now use juries of fewer than 12 persons in civil cases. A majority of states
also authorize smaller juries in some or all civil trials. As in criminal trials, jurors must be
selected in a randommanner from a fair cross-section of the community. A large panel of
jurorsis called to the courthouse,and when a case is assigned to a courtfor trial, a smaller
group of prospective jurorsis sent to a particular courtroom.

Followingthe voir dire examination, which mayinclude challengesto certain jurors
by the attorneys, a jury to hear the particular case will be seated. Lawyers maychallenge a
prospective juror for cause, in which case the judge must determine whether the person
challenged is impartial. Each side may exercise a certain number of peremptory challenges
— excusinga juror withoutstatinganyreason.

However, the U.S. Supreme Courthasruled that the equal protection guarantee of
the Fourteenth Amendment prohibits the use of such challenges to disqualify jurors from
civil trials because of their race or gender. Peremptory challenges are fixed by statute or
court ruleand normally range from two to six.

Opening Statements

After the jury has been chosen, the attorneys presenttheir opening statements.

The plaintiff’s attorney begins. He or she explainsto the jury whatthe case is about
and whatthe plaintiff’s side expects to prove. The defendant’s lawyer can usually choose
either to make an openingstatementimmediately after the plaintiff’sattorney finishes or
to wait until the plaintiff’s case has been completely presented. If the defendant’s attorney
waits, he or she will presentthe entire case for the defendant continuously, from opening
statement onward. Opening statements are valuable because they outline the case and
make it easier for the jury to understand the evidence as it is presented.

Presentation of the Plaintiff’s Case

In the normal civil case, the plaintiff’s side is first to presentand attemptto prove its
case to the jury and last to make closing arguments. In presenting the case, the plaintiff’s
lawyer will normally call witnesses to testify and produce documents or other exhibits.
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When a witness is called, he or she will undergo direct examinationby the plaintiff’s
attorney. Then the defendant’s attorney will have the opportunity to ask questions or
cross-examine the witness. The ArizonaSupreme Courtrecentlytook steps to help jurors
do a better job of making decisions in civil cases. Among other things, the state’s highest
court voted to allow jurors to pose written questions to witnesses through the judge.

Other states are considering implementing Arizona’s new practice. Following the
crossexamination, the plaintiff’s lawyer may conduct a redirect examination, which may
then be followed by a second cross-examination by the defendant’s lawyer.

Generally speaking, witnesses may testify only about matters they have actually
observed; they may not express their opinions. However, an important exception to this general
rule is that expert witnesses are specifically called upon to give their opinions in matters within
their areas of expertise. To qualify as an expert witness, a person must possess substantial
knowledge about a particular field.

Furthermore, this knowledge must normally be established in open court. Both sides
often present experts whose opinions are contradictory. When this happens, the jury must
ultimately decide which opinionis the correct one. When the plaintiff’s side has presented
allits evidence, the attorney rests the case.

Motion for Directed Verdict

After the plaintiff’s case has been rested, the defendant will often make a motion for
a directed verdict. With the filing of this motion, the defendant is saying that the plaintiff
has not proved his or her case and thus should lose. The judge must then decide whether
the plaintiff could win at this point if court proceedings were to cease. Should the judge
determine thatthe plaintiff has not presented convincingenough evidence, he or she will
sustain the motion and directthe verdict for the defendant.

Thus the plaintiff will lose the case. The motion for a directed verdict is similarto the
pretrial motion to dismiss. If the motion for a directed verdict is overruled, the defendant
then presents evidence. The defendant’s case is presented in the same way as the plaintiff’s
case. Thatis, there is direct examination of witnesses and presentation of documents and
other exhibits. The plaintiff has the right to cross-examine witnesses. Redirect and recross
questions may follow.

After the presentation of the defendant’s case, the plaintiff may bringforth rebuttal
evidence, which is aimed at refuting the defendant’s evidence.

Answer to Plaintiff’s Rebuttal

The defendant’s lawyer may present evidence to counter the rebuttal evidence. This
rebuttal-and-answer pattern may continue until the evidence has been exhausted.

Closing Arguments

After all the evidence has been presented, the lawyers make closing arguments, or
summations, to the jury. The plaintiff’s attorney speaks both firstand last. That is, he or she
both opens the argumentand closes it, and the defendant’s lawyer argues in between.

In this stage of the process each attorney attacks the opponent’s evidence for its unreliability
and may attempt to discredit the opponent’s witnesses. In doing so, the lawyers often wax
eloquent or deliver an emotional appeal to the jury. However, the arguments must be based
upon facts supported by the evidence and introduced at the trial.
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Instructionstothe Jury

Assumingthata jury trial has not been waived, the instructionsto the jury follow the
conclusion of the closingarguments. The judge informsthe jury that it mustbase its verdict
on the evidence presented atthe trial. The judge’s instructions alsoinformthe jurorsabout
the rules, principles,and standards of the particularlegal conceptinvolved. In civil cases, a
findingfor the plaintiffis based on a preponderance of the evidence. This means that the
jurors must weigh the evidence presented during the trial and determine in their minds
that the greater weight of the evidence, in meritand in worth, favors the plaintiff.

The Verdict

Thejuryretires to the seclusion of the jury room to conductits deliberations.

The members must reach a verdict without outside contact. In some instances the
deliberations are so long and detailed that the jurors mustbe provided mealsand sleeping
accommodationsuntilthey can reach a verdict.

The verdict, then, represents the jurors’ agreement after detailed discussions and
analyses of the evidence. Sometimesthe jury deliberates in all good faith but cannot reach
a verdict. When this occurs, the judge may declare a mistrial. This means that a new trial
may have to be conducted. After the verdict is reached, the jury is conducted back into
open court, whereit deliversits verdict to the judge.

The parties areinformed of the verdict. Itis then customaryforthe juryto be polled
—the jurorsareindividually asked by the judge whether they agree with the verdict.

Post-trial Motions

Once the verdict has been reached, a dissatisfied party may pursue a variety of
tactics. The losing party may file a motion for judgment notwithstanding the verdict.

This type of motionis granted when the judge decides that reasonable persons could
not haverendered the verdict the jury reached. The losing party mayalsofile a motion for
a new trial. The usual basis for this motion is that the verdict goes against the weight of the
evidence. The judge will grant the motion on this ground if he or she agrees that the evidence
presented simply doesnotsupporttheverdict reached by the jury.

A new trial may be granted for a number of other reasons: excessive damages, grossly
inadequate damages, the discovery of new evidence, and errors in the production of
evidence,to namea few. In some cases the losing party also filesa motion for relief from
judgment. This type of motion may be granted if the judge finds a clerical error in the judgment,
discovers some new evidence, or determines thatthe judgment was induced by fraud.

Judgment & Execution

A verdict in favor of the defendant ends the trial, but a verdict for the plaintiff
requires another stage in the process. There is no sentence in a civil case, but there must
be a determinationof the remedy or damagesto be assessed.

This determination is called the judgment. In situations where the judgment is for
monetary damages and the defendant does not voluntarily pay the set amount, the plaintiff can
ask to havethe courtclerk issuean order to execute the judgment.

The executionisissued to the sheriffand ordersthe sheriff to seize the defendant’s
property and sell it at auction to satisfy the judgment. An alternative is to order a lien,
whichis the legal right to hold property that may be used for the payment of the judgment.
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Appeal

If one party feels that an error of law was made during the trial, and if the judge
refuses to granta posttrial motion for a new trial, then the dissatisfied party mayappeal to
a higher court. Probably the mostcommon grounds for appeal are that the judge allegedly
admitted evidence that should have been excluded, refused to admitevidence that should
have been introduced, or failed to give proper juryinstructions.

An attorney lays the groundwork for an appeal by objecting to the alleged error
during the trial. This objection goes into the trial record and becomes a part of the trial
transcript, which may be reviewed by an appellate court. The appellate courtdecision may
call for the lower court to enforceits earlier verdict or to hold a new trial.
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INTRODUCTION

The mainactorsin the federal system are those who serve as judges and justices.

What characteristics do these people have that distinguish them from the rest of the
citizenry? What are the qualifications — both (in)formal — for appointment to the bench?
How are judges selected and who are the participantsinthe process? How do judges learn
to be judges? How are judges disciplined and when are they removed from the bench?

Americansclingto the notionthat someoneborninthe humblest of circumstances
(such as AbrahamLincoln) may one day grow up to be the presidentofthe USA, or at least
a U.S. judge. As with most myths, this one has a kernel of truth. In principle virtuallyanyone
can become a prominent public official, and a few well-known examples can be cited of
people who came from poor backgrounds yet climbed to the pinnacle of power. More
typically, America’s federal judges, like other public officials and the captains of commerce
andindustry,come from the nation’s middle and upper-middleclasses.

District Judges

Backgrounddata forall federal district judges for the past 210 years have never been
collected, but a good dealis known aboutjudges who have served in recent decades.

Before assumingthe federal bench, a plurality of judges had been judges at the state
or local level. The next largest blocs were employed either in the political or governmental
realms or in moderate-to large-sized law firms. Those working in small law firms or as
professorsof law made up the smallest bloc.

Judges’ educational background reveals something of their elite nature. All graduated
from college; about half attended either costly vy League schools or other private universities to
receive their undergraduate and law degrees. Judges also differ from the population as a whole
in that there is a strong tendency toward "occupational heredity" — that is, for judges to come
from families with a tradition of judicialand public service.

Although the USAis about51 % female, judges have been almost exclusively male.

Until the presidency of Jimmy Carter (1977-81), less than 2 % of districtjudges were
female, and even with conscious effortto change this phenomenon, only 14.4 % of Carter’s
appointments to district judgeships were women. Racial minorities have been underrepresented
on the trial bench, not only in absolute numbersbutalsoin comparison with figures for the
overall population. Until the present time, only Jimmy Carter had appointed a significant
number of non-Anglosto the federal bench —over 21 %.

During the administration of President Bill Clinton (1993-2001), a dramatic change
took place. During his first six years in office, 49 % of his judicial appointees were either
women or minorities. About nine out of ten district judges have been of the same political
party as the appointing president. Historically about 60 % have a record of active partisanship.

The typical judge has been 49 years old at the time of appointment.
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Appeals Court Judges

Appeals judges are much more likely to have previousjudicial experience than their
counterparts on the trial court bench, and they are just as likely, if not more so, to have
attended private and lvy League schools.

In terms of political party affiliation, little difference is seen between trial and appellate
court appointments. However, appeals judges have a slight tendencyto be more active in
their respective parties than their colleagues on the trial bench.

The Clinton initiative to make the bench more accurately reflect U.S. gender and
racialdemographicsis evidentin the ranks of the appellate judges as well.

A third of his appointees were women, and more African Americans, Hispanics, and
Asians were appointed to the appellate courtbench by Clinton than by any other president.

President George W. Bush, in turn, has shown a commitment to racial and gender
diversity. Almost one-third of his district court appointmentshave been "nontraditional" —
women and minorities.

Supreme Court Justices

Since 1789, 106 men and two women have sat on the bench of America’s highest
judicialtribunal. Although perhaps 10 % of the justices were essentially of humble origin, a
majority of the justices came from politically active families,and abouta third were related
to jurists and closely connected with families with a tradition of judicial service.

Until the 1960s the High Courthad been all white and all male,butin 1967 President
Lyndon Johnson appointed Thurgood Marshall as the first African American member of the
Court. When Marshall retired in 1991, President George H.W. Bush, father of President
George W. Bush, replaced him with another African American, Clarence Thomas.

In 1981 the gender barrier was broken when President Ronald Reagan named
Sandra Day O’Connor to the Court, and 13 years later she was joined by Ruth Bader
Ginsburg. As for the nonpolitical occupations of the justices, all 108 had legal training and
all had practiced law at some stage in their careers. Only 22 % had state or federal judicial
experience immediately priorto their appointments, although more than half had served
on the bench at sometime before their nomination tothe Supreme Court.

As with their colleaguesin the lower federal judiciary, the justices were much more
likely to have been politically active than the average American, and virtually all shared
many of the ideological and political orientations of their appointing president.

USA District court
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Despite the absence of formal qualifications for a federal judgeship, there are welldefined
informal requirements.

Formal Qualifications

No constitutional or statutory qualifications are stipulated for serving on the
Supreme Court or the lower federal courts. The Constitution merely indicates that "the
judicial Power of the USA, shall be vested in one supreme Court" as well as in any lower
federal courts that Congress may establish (Article Ill, Section 1) and that the president "by
and with the Advice and Consent of the Senate, shallappointJudges of the supreme Court"
(Article I1, Section 2). Congress has applied the same selection procedure to the appeals
and the trial courts. There are no exams to pass, no minimum age requirement, no
stipulation that judges be native-born citizens or legal residents, no requirement that
judges even have a law degree.

Informal Requirements

At least four vital although informal factors determine who sits on the federal bench:
professional competence, political qualifications, self-selection, the element of luck.

Professional Competence: Although candidatesfor U.S. judicial posts donot have to
be attorneys, it has been the custom to appoint lawyers who have distinguished
themselves professionally. Although the political rules may allow a president to reward an
old ally with a seat on the bench, tradition has created an expectation that the would-be
judge have some reputation for professional competence, the moresoas the judgeship in
guestion goes from the trial courtto the appeals courtto the Supreme Courtlevel.

Political Qualifications: Most nominees for judicial office have some record of
political activity for two reasons. First, to some degree judgeships arestill considered part
of the political patronage system; those who have served the party are more likely to be
rewarded with a federal postthan those who have not. Second, some political activity on
the part of the would-bejudgeis often necessary, because otherwise the candidate would
simply not be visible to the president, senator(s), or local party leaders who send forth the
names of candidates.

Self-Selection: While many consider it undignified and lacking in judicial temperament
for someonetoannounce publicly a desire for a federal judgeship, some would-be jurists
orchestrate discreet campaigns on theirown behalf or at least pass the word that they are
available for judicial service. Few will admit to seeking an appointment actively, but
credible anecdotes suggest that attorneys often position themselves in such a way that
their names will come up when thereis a vacantseat to fill.

The Element of Luck: A good measure of happenstance existsin virtually all judicial
appointments. Being a member of the right party at the right time or being visible to the
power brokers at the right moment often has as much to do with becoming a judge as
one’s professional background.

Task 1. Transfer the given information from the passages onto a table.

Activity

Judge When Where Score
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The framework of judicial selection is the same for all federal judges, although the
roles of the participants vary dependingon the level of the U.S. judiciary. All nominations
are made by the presidentafter due consultation with the White House staff, the attorney
general’s office, certain senators, and other political operatives.

The Federal Bureau of Investigation (FBI), an arm of the Justice Department, customarily
performsaroutine security check. After the nomination isannouncedto the public, various
interestgroups that believe they have a stake in the appointment may lobby for or against
the candidate. Also, the candidate’s qualifications will be evaluated bya committee of the
American Bar Association. The candidate’s nameis sent to the Senate Judiciary Committee,
which conducts an investigation of the nominee’s fitness for the post. If the committee’s
vote is favorable, the nomination is sent to the floor of the Senate, where it is either approved
or rejected by a simple majority vote.

The President

Technically, the presidentnominatesalljudicial candidates, but historically the chief
executive hasbeen moreinvolved in appointmentsto the Supreme Courtthanto the lower
courts. Thisis so fortwo major reasons. First, Supreme Courtappointments are seen by the
president — and by the public at large — as generally more important and politically
significant than openings on the lesser tribunals. Presidents often use their few
opportunities for High Courtappointmentsto make a political statementorto set the tone
of their administration.

Duringthe period of national stress prior to U.S. entry into World War Il, Democratic
President Franklin D. Roosevelt elevated Republican Harlan Fiske Stone to chief justice as a
gesture of national unity. In 1969 President Richard Nixon used his appointment of the
conservative Warren Burger to fulfill his campaign pledge to restore "law and order".

President Ronald Reagan in 1981 hoped to dispel his reputation for being unsympathetic
toward the women’s movement by beingthe firstto namea woman to the High Court.

A second reason why presidents are likely to devote more attention to Supreme
Courtappointmentsand less to lower courtappointmentsis that tradition has allowed for
individual senators and local party leaders to influence, and often dominate, lower court
appointments.

The practice known as senatorial courtesy is part of the appointment process for district
judges. Under senatorial courtesy, senators of the president’s political party who are from the
home state of the nominee are asked their opinions of the candidate by the Senate Judiciary
Committee. In expressing their views about a particular candidate, these senators arein a
position to virtually veto a nomination. Senatorial courtesy does not apply to appellate
court appointments, although it is customary for presidents to defer to senators of their
party from states that make up the appellate courtcircuit.

The Department of Justice

Assistingthe presidentand the White House staff in the judicial selection process are
the two key presidential appointeesin the Justice Department —the attorney general of the
USA & the deputy attorney general. Their primaryjobis to seek out candidates for federal
judicial posts who conform to general criteria set by the president.
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Once several names are obtained, the staff of the Justice Department will subject
each candidate to further scrutiny. They mayorderan FBl investigation of the candidate’s
character and background; they will usually read copies of all articles or speeches the candidate
has written or evaluate a sitting judge’s written opinions; they might check with local party
leaders to determine that the candidate is a party faithful and is in tune with the president’s
major public policy positions.

In the case of district judge appointments, where names are often submitted by
home-state senators, the Justice Department’s function is more that of screener than of initiator.

Regardless of who comes up with a list of names, the Justice Department’s primary duty is
to evaluate the candidate’s personal, professional, and political qualifications.

In performingthisrole the department may work closely with the White House staff,
with the senatorsinvolvedin the nomination,and with party leaders who may wish to have
someinputin choosingthe nominee.

State & Local Party Leaders

Regional party leaders have little to say in the appointment of Supreme Court
justices, where presidential prerogative is dominant, and their rolein the choice of appeals
court judges is minimal. However, in the selection of U.S. trial judges their impact is formidable,
especially when appointments occurin statesin which neither senator is of the president’s
political party. In such cases the president will be more likely to consultwith state leaders
of his own partyrather than with the state’s senators.

Interest Groups

A number of pressuregroupsinthe USA, representingthe whole political spectrum
from left to right, often lobby either for or against judicial nominations. Leaders of these
groups—civil liberties, business, organizedlabor, civil rights —have little hesitation about
urging the president to withdraw the nomination of someone whose political and social
values are different from their own or about lobbying the Senate to support the nomination of
someone who s favorably perceived. Interestgroupslobby forand againstnominees at all
levels of the federal judiciary.

The American Bar Association (ABA)

For more than five decades, the Committee on the Federal Judiciary of the ABA has
played a key role in evaluating the professional credentials of potential nominees for positions on
the federal bench. The committee, whose 15 members represent all theU.S. circuits, evaluates
candidates on the basis of three criteria: judicial temperament, professional competence, and
integrity. A candidate approved by the committee is rated either "qualified" or "well qualified",
whereas an unacceptable candidate is stamped with a "not qualified" label.

The Senate Judiciary Committee

The rules of the Senate require its Judiciary Committee to consider all nominations
to the federal bench and to make recommendations to the Senate as a whole. Its role is
thus to screen individuals who have already been nominated, not to suggest names of possible
candidates. The committee holds hearingson all nominations, at which time witnesses are
heard and deliberations take place behind closed doors. The hearings for district court
appointmentsare largely perfunctory because the norm of senatorialcourtesy has, for all
intents and purposes.
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Already determined whetherthe candidate will be acceptable to the Senate.
However, forappeals courtnominees —surely for anappointment to the Supreme
Court—the committee hearingis a serious proceeding.

The Senate

The final step in the judicialappointment process for federal judges is a majority vote
by the Senate. Historically, two general views have prevailed of the Senate’s prescribed role.

Presidents from the time of George Washington and afew scholars have taken the
position that the Senate ought quietly to go along with the presidential choices unless
overwhelmingly strongreasonsexistto the contrary.

Other scholars and most senators have held the view that the Senate has the right
and the obligation to make its own decision regardingthe nominee.

In practice the role of the Senate in the judicial confirmation process has varied,
dependingon the level of the federal judgeshipthatis being considered. For district judges
the norm of senatorial courtesy prevails. Thatis, if the president’s nominee is acceptable to
the senator(s) of the president’s party in the state in which the judgeis to sit, the Senate is
usually happy to confirm the appointment.

For appointments to the appeals courts, senatorial courtesy does not apply, since
the vacancyto be filled covers more than just the state of one or possibly two senators. But
senators from each state in the circuit in which the vacancy has occurred customarily
submitnames of possible candidatesto the president. An unwrittenruleis that each state
in the circuit should have at least one judge on that circuit’s appellate bench.Aslongas the
norms are adheredto and the president’s nominee has reasonably good qualifications, the
Senate as a whole usually goes along with the recommendations of the chief executive.

The Senate has beeninclined to dispute the presidentif disagreement arises over a
nominee’s fitness for the High Court. Since 1789, presidents have sent the names of 144
Supreme Courtnominees to the Senate forits advice and consent.

Of this number, 30 were either rejected or "indefinitely postponed" by the Senate, or
the names were withdrawn by the president. Thus presidents have been successful about
79 % of the time, and their success rate seems to be improving, given that as many as
onethird of the nominations were rejected by the Senate in the 19th century. The record
shows that presidents have met with the most success in getting their High Court nominations
approvedwhen the nominee comes from a noncontroversial backgroundand has middle-
of-the-road political leanings,and when the president’s party also controls the Senate, or at
least a majority shares the president’s basicattitudes and values.
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184



THE JUDICIAL SOCIALIZATION PROCESS

In college and law school, future judges acquire important analytic and communication
skills, in addition to the basic substance of the law. After a couple of decades of legal
practice, the future judge haslearned a good bitabouthow the courts and the law actually
workand has specialized in several areas of the law.

Despite all this preparation, sometimescalled "anticipatory socialization", most new
judges in America still have a lot to learn about being a judge. Not only does the USA lack
formalized training procedures for the judicial profession, butthereis an assumption that
being a lawyerfora decadeor sois all the experience one needsto be a judge.

On the contrary, becoming a judge in America requires a good deal of freshman
socialization (short-term learning and adjustment to the new role) and occupational
socialization (on-the-jobtrainingover a period of years).

Typical new trial court appointees may be first-rate lawyers and experts in a few
areas of the lawin which they have specialized. As judges, however, they are expected to
be expertsonall legal subjects, are requiredto engage in judicial duties usually unrelated
to any tasks they performed as lawyers (sentencing), are given a host of administrative
assignments for which they have had no prior experience (learning how to docket efficiently
several hundred diverse cases). At the appeals court level there is a period of freshman
socialization — despite the circuit judge’s possible prior judicial experience —and former
trial judges appear to make the transition more easily.

During the transition time, circuit judges tend to speak less for the court than their
more experienced colleagues. They often take longer to write opinions, defer more often to
senior colleagues, or experience a period of indecision.

The learning process for new Supreme Court justices is even harder. As with new
appeals courtjudges, novice Supreme Courtjustices tend to deferto senior associates, to
write fewer majority and dissenting opinions,and to manifesta degree of uncertainty.

New High Court appointees may have more judicial experience than their lower-
court colleagues, but the fact that the Supreme Court is involved in broad judicial policy
making — as opposed to the error correction of the appeals courts and the norm enforcement
of the trial courts — may accountfor their initial indecisiveness.

Given the need on the part of all new federal jurists for both freshman and occupational
socialization, where do they go forinstruction? For both the appeals courtjudgesand their
trial court peers, most of their training comes from their more senior, experienced colleagues on
the bench — particularly the chief judge of the circuit or district.

Likewise on the Supreme Court, older associates, often the chief justice, play a
primary partin passingon to novice justices the essential rules and values of the Court.

Training seminars provided by the Federal Judicial Center for newly appointed
judgesalso play animportantrolein the trainingand socialization of new jurists. Although
some of these seminars are conducted by outsider specialists —subject matter expertsin
the law schools —the key instructorstend to be seasoned judges whosereallife experience
on the bench commands the respect of the new members of the federal judiciary.

What is the significance of this socialization process for the operation of the U.S.
judicial-legal system? First, the agents of socialization that are readily available to the
novice jurists allow the system to operate more smoothly, with a minimum of down time.
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If new judges were isolated from their more experienced associates, geographically
or otherwise, they would require more time to learn the fine points of their trade and
presumablya greater number of errors would occur in litigation. Second, the fact that the
systemis able to provide its own socialization — that the older, experiencedjurists train the
novices— serves as a sort of glue that helps bond the system together. It allows the judicial
values, practices,and orientations of one generation of judges to be passed on to another.

It gives continuity and a sense of permanenceto a systemthat operatesina world
where chaos and randombehavior are common.
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Judges cease performing their judicial duties when they retire by choice or because
of ill health or death, or when they are subjected to the disciplinaryactions of others.

Disciplinary Action against Federal Judges

All federal judges appointed under the provisions of Article Ill of the Constitution
hold office "during good Behavior", which means in effect for life or until they choose to
step down. The only way they can be removed from the bench is by impeachment (indictment
by the House of Representatives) and conviction by the Senate.

In accordance with constitutional requirements (for Supreme Court justices) and
legislative standards (for appeals & trial court judges), impeachment may occur for "Treason,
Bribery, or other high Crimes and Misdemeanors". An impeached jurist would face trial in the
Senate, which could convict by a vote of two-thirds of the members present.

Since 1789 the House of Representatives has initiated impeachment proceedings
against only 13 jurists — although about an equal number of judges resigned just before
formal action was taken against them. Of these 13 cases, only seven resulted in a conviction,
which removed them from office. Although outright acts of criminality by those on the
bench are few, a gray area of misconduct may put offendingjudges somewhere between
acceptableandimpeachablebehavior.

What to do with the federal jurist who hears a case despite an obvious conflict of
interest, who consistently demonstrates biased behaviorin the courtroom, whose personal
habits negatively affect his or her performancein court? Historically, little has been done in
such cases other thanissuance of a mild reprimand by colleagues.

In recent decades, however, actions have been taken to discipline judges.

On October 1, 1980, a new statute of Congress took effect. Titled the Judicial Councils
Reform and Judicial Conductand Disability Act, the law has two distinct parts.

The first part authorizes the Judicial Council in each circuit, composed of both
appeals and trial court judges and presided over by the chief judge of the circuit, to "make all
necessary and appropriate orders for the effective and expeditious administration of justice
within its circuit”. The second part of the act establishes a statutory complaint procedure against
judges. Briefly, it permits an aggrieved party to file a written complaint with the clerk of the
appellate court.

The chief judge then reviews the charge and may dismiss it if it appearsfrivolous, or
fora variety of otherreasons. If the complaintseems valid, the chief judge mustappointan
investigating committee consisting of himself or herselfandanequal number of trial and
circuit court judges. After an inquiry the committee reports to the council, which has several
options:the judge may be exonerated;if the offenderis a bankruptcy judge or magistrate,
he or she may be removed; an Article Ill judge may be subject to private or public reprimand or
censure, certification of disability, request for voluntary resignation, or prohibition against
further case assignments.

However, removal of an Article Il judge is not permitted; impeachment is still the
only recourse. If the council determines that the conduct might constitute grounds for
impeachment, it will notify the Judicial Conference, which in turn may transmitthe case to
the U.S. House of Representatives for consideration.
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Disability of Federal Judges

Perhaps more problematic than removing jurists for misconduct is the removal of
those who have become too old and infirm to carry out their judicial responsibilities
effectively. Congress has tried with some success to tempt the more senior judges into
retirement by makingit financially more attractive to do so. Since 1984 federal judges have
been permitted to retire with full pay and benefits under whatis called the rule of 80; that
is, when the sum of a judge’s age and number of years on the benchis 80.

Congress has permitted judges to go on senior status instead of accepting full
retirement. In exchange for a reduced caseload they are permitted to retain their office and
staffand — equallyimportant—the prestige and self-respect of being an active judge.

Judges often time their resignations to occur when their party controls the presidency so
that they will be replaced by a jurist of similar political and judicial orientation.

A 1990 study found that especially since 1954, "judicial retirement/resignation rates
have been strongly influenced by political/ideological considerations, and infused with
partisanship", thus indicating that many jurists view themselves as part of a policy link
between the people, the judicial appointment process, and the subsequentdecisions of the
judges and justices.

Supreme Court

- Highest court in the federal system
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- Appeals jurisdiction through certiorari process
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CHAPTER XIII.
IMPLEMENTATION & IMPACT OF JUDICIAL POLICIES

INTRODUCTION

After a court’s decision is reached, a variety of individuals — other judges, public
officials, even private citizens — may be called upon to implementthe decision.

This chapter looks at the various actors involved in the implementation process,
their reactions to judicial policies,and the methods by which they mayrespondtoa court’s
decision. Depending upon the nature of the court’s ruling, the judicial policy may have a
very narrow or a very broad impact. A suit for damages incurredin an automobileaccident
would directly affect only the personsinvolved and perhaps theirimmediate families.

But the famousGideon v. Wainwright (1963) decision has directly affected millions
of people in one way or another. In Gideon the Supreme Court held that states must
provide an attorney forindigentdefendants in felony trials. Scores of people —defendants,
judges, lawyers, taxpayers —have felt the effects of that judicial policy.

Appellate courts, notably the U.S. Supreme Court, often are viewed as the most
likely courts to be involved in policy making, while the trial courts are generally seen as
norm enforcers. However, lower-court judges have a great deal of independence from the
appellate courts and may be viewed, accordingto one study, as "independentactors...who
will not follow the lead of higher courts unless conditionsare favorable for their doingso".

Lower-Court Discretion

Why do the lower-court judges have so much discretion when it comes to implementing
a higher court’s policy? In part, the answer may be found in the structure of the U.S. judicial
system. The judiciary has always been characterized by independence, decentralization,
and individualism. Federal judges, for example, are protected by life tenure and
traditionally have been able to run their courts as they see fit.

Disciplinarymeasuresare not at all common, and federal judges have historically had
little fear of impeachment. To retain their positions, the state trial court judges generally have
only to keep the electorate satisfied. The discretion exercised by a lowercourt judge may also
be a product of the higher court’s decision itself.

The Supreme Court did not provide specific answers to these questions. Although
not all High Court decisions are so open to interpretation, a good number of them are. A
court’s decision may be unclear for several reasons. Sometimestheissue or subject matter
may be so complexthatit is difficultto fashiona clear policy.

In obscenity cases the Supreme Court has had little difficulty in deciding that pornographic
material is not entitled to protection as free speech under the First Amendment to the
Constitution. Defining obscenity has provento be another matter, however.
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Phrases such as "prurientinterest”, "patently offensive"”, "contemporary community
standards", and "withoutredeemingsocial value"have become commonplace in obscenity
opinions, but these terms leave a good deal of room for subjective interpretation.

Policies established by collegial courts are often ambiguous because the majority
opinion is written to accommodate several judges. The majority opinion may be accompanied
by several concurring opinions. Some justices opposed the death penalty per se, on the
ground that it constituted cruel and unusual punishment in violation of the Eighth
Amendmentto the Constitution. Others voted to strike down the state laws because they
were applied in a discriminatory manner. The uncertainty created by the 1972 decision
affected not only lower-courtjudges butalso state legislatures.

The states passed a rash of widely divergent death penalty statutes and caused a
considerable amount of new litigation. A lower-court judge’s discretion in the implementation
process may be affected by the mannerin which a higher court’s policy is communicated.

Certainly the court from which a case has been appealed will be informed of the
decision. However, systematic, formal efforts are not made to inform other courts of the
decision or to see that lower-courtjudges have access to a copy of the opinion.

The decisions that contain the new judicial policy are made availabletothe publicin
printed form or on the Internet, and judges are expected to read them if they have the
time and inclination. Opinions of the Supreme Court, lower federal courts, and state
appellate courts are availablein a large number of courthouse, law school, and university
libraries.Theyarealso increasingly availableon the Internet. This widespread availability
does not guarantee thatthey will be read and clearly understood, however. Many lower-
level state judges, such as justices of the peace and juvenile court judges, are nonlawyers
who have little interest or skill in reading complex judicial decisions.

Finally, even those judges who have an interest in highercourt decisions and the
ability to understand them do not have adequate time to keep abreast of all the new
opinions. Given these problems, how do judges become aware of upper-court decisions?

Oneway is to hear of them through lawyers presenting cases in the lower courts.

It is generally assumed thatthe opposingattorneys will presentrelevant precedents
in their arguments before the judge. Those judges who have law clerks may also rely upon
them to search out recent decisions from higher courts. Thus some higher-court policies
are not quickly and strictly enforced simply because lower-court judges are not aware of
them. Even those policies which lower-court judges are aware of may not be so clear to
them. Either reason contributesto the discretion exercised by lower-courtjudges placed in
the position of havingto implementjudicial policies.

Interpretation by Lower Courts

One study noted that "important policy announcements almost always require
interpretation by someone other than the policy maker". This is certainly true in the case of
judicial policies established by appellate courts. The first exercise of a lowercourt judge’s
discretion may be to interpret what the higher court’s decision means. The manner in
which a lowercourtjudge interprets a policy established by a higher court dependsupon a
number of factors. Many policies are not clearly stated. Thus reasonable people may disagree
over the proper interpretation. Even policy pronouncements that do not suffer from
ambiguity, however, are sometimes interpreted differently by different judges.
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A judge’s own personal policy preferences will also have an effect upon the interpretation
he or she gives to a higher-court policy. Judges come to the courts with their own unique
background characteristics.

Some are Republican,others are Democrat; one judge may be more lenient,another
strict. They come from different regions of the country. Some have been prosecutors; others
have been primarily defense lawyers or corporate lawyers. In short, their backgrounds may
influence their own particular policy preferences. Thus the lowercourt judges may read their
own ideas into a higher-court policy. The result is that a policy may be enthusiastically embraced
by some judges yet totally rejected by others.

Strategies Employed by Lower Courts

Judges who favor and accept a higher court’s policy will naturally try to enforce it
and perhaps even expand upon it. Some judges even have risked social ostracism and
various kinds of harassmentin order to implement policies they believed in but that were
not popular in their communities. Judges who do not like a higher court’s policy decision
may implementit sparingly or only under duress.

A judge who basically disagrees with a policy established by a higher court can employ a
number of strategies. One rarely used strategy is defiance, whereby a judge simply does
not apply the higher court’s policyin a case before alower court. Such outright defiance is
highly unusual. Other strategies are not so extreme. Oneis simply to avoid having to apply
the policy. A case may be disposed of on technical or procedural groundsso that the judge
does not haveto rule on the actual merits of the case. It may be determined, for example,
that the plaintiff does not have standingto sue or that the case has become moot because
the issue was resolved before the trial commenced.

Lower-court judges sometimes avoidacceptinga policy by declaringa portion of the
higher-court decision to be "dicta" (Latin, meaning an authoritative declaration). Dicta refers to
the part of the opinion that does not contribute to the central logic of the decision. It may be
useful as guidance but is not seen as binding. What constitutes dicta is open to varying
interpretations. Another strategy used by judges who are in basic disagreement with a
judicial policy is to applyit as narrowly as possible. One method is for the lower-courtjudge
to rule that a precedent is not controlling because factual differences exist between the
higher-courtcase and the case before the lower courts. Thatis, because thetwo cases may
be distinguished, the precedentdoes nothave to be followed.

Influences on Lower-Court Judges

At times the lower courts must decide cases for which no precise standards have
been provided by the higher courts. Whenever this occurs, lowercourt judges must turn
elsewhere for guidance in deciding a case before them. One study notes that lowercourt
judges in such a position "may take their cues on how to decide a particular case from a wide
variety of factors including their party affiliation, their ideology, or their regional norms".

Task 1. Transfer the given information from the passages onto a table.

Activity

Judge When Where Score

191



CONGRESSIONAL INFLUENCES

Once a federal judicial decision is made, Congress can offer a variety of responses: It
may aid or hinder the implementation of a decision. In addition, it can alter a court’s
interpretation of the law. Finally, Congress can mountan attack on an individual judge.

In the course of deciding cases, the courts are often called uponto interpret federal
statutes. On occasion the judicial interpretation may differ from what a majority in
Congress intended. When that situation occurs, Congress can change the statute in new
legislation that in effect overrules the court’s initial interpretation. However, the vast
majority of the federal judiciary’s statutory decisions are not changed by Congress. Besides
ruling on statutes, the federal courts interpret the Constitution.

Congress has two methods to reverse or alter the effects of a constitutional
interpretationit does not like. First, Congress can respond with another statute designedto
avoid the constitutional problems. Second, a constitutional decision can be overturned
directly by anamendmentto the U.S. Constitution.

Although many such amendments have been introduced over the years, it is not
easy to obtain the necessary two-thirds vote in each house of Congress to propose the
amendmentand then achieve ratification by three-fourths of the states.

Only four Supreme Courtdecisionsin the history of the Courthave beenoverturned
by constitutionalamendments. Congressional attacks on the federal courts in general and
on certain judgesin particularare anothermethod of respondingto judicial decisions.

These attacks may take the form of verbal denouncements by a member of
Congress, threats ofimpeachment of sitting judges, or more thorough investigations of the
judicial philosophiesof potential nomineesto the federalbench. Congressand the federal
courts are not natural adversaries, however. Retaliationsagainstthe federal judiciary are
fairlyrare, and often the two branches workin harmonytoward similarpolicy goals.

In 1965 Congress further solidified its support for a policy of desegregated public
schools by passingthe Elementaryand Secondary Education Act. Thisact gave the federal
governmenta much largerrole in financing publiceducationand thus made the threat to
cut off federal funds a serious problem for many segregated school districts. Such support
from Congress was significant because the likelihood of compliance with a policy is
increased when thereis unity between branches of government.
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At times the president may be called upon directly to implementa judicial decision.

An exampleis USA v. Nixon (1974). A Senate committee investigation into the cover-
up of a break-in at the Democratic Party headquarters in the Watergate Hotel in Washington,
D.C., led directly to high government officials working close to the president.

It was revealed during the investigation that President Richard Nixon had installed
an automatic taping system in the Oval Office. Leon Jaworski, who had been appointed
special prosecutor to investigate the Watergate affair, subpoenaed certain tapes that he
felt might provide evidence needed in his prosecution of high-ranking officials.

Nixon refused to turn over the tapes on grounds of executive privilege and the need for
confidentiality in discussionsleadingto presidential decisions. The Supreme Court’s decision
instructed the president to surrender the subpoenaed tapes to Judge John J. Sirica, who
was handlingthe trials of the government officials. Nixon did comply with the High Court’s
directive and thus a decision was implemented that quickly led to his downfall. Within two
weeks he resigned from the presidency, in August 1974.

Even when not directly involved in the enforcement of a judicial policy, the president
may be able to influence its impact. Because of the status and visibility of the position, a
president, simply by words and actions, may encourage supportfor, or resistanceto,a new
judicial policy. A president can propose legislationthat directly affects the courts.

President Franklin D. Roosevelt unsuccessfully urged Congressto increase the size of
the Supreme Court so he could "pack” it with justices who supported his administration’s
legislative agenda. The appointment power gives the presidentan opportunity to influence
federal judicial policies, as the president appoints all federal judges, with the advice and
consentof the Senate.

A president can influence judicial policy making through the activities of the Justice
Department, a part of the executive branch. The attorney general and staff subordinates
can emphasize specific issues according to the overall policy goals of the president. The
other side of the coin, however, is that the Justice Department may, at its discretion, de-
emphasize specific policies by not pursuing them vigorouslyin the courts.

Another official who is in a position to influence judicial policy makingis the solicitor
general. Historically, this official has been seen as having dual responsibility to both the
judicial and executive branches. Because of the solicitor general’s close relationship with
the Supreme Court, this official is sometimes referred to as the "tenth justice". The solicitor
general is often seen as a counselor who advises the Court about the meaning of federal
statutes and the Constitution. The solicitor general also determines which of the cases
involvingthe federal governmentas a party will be appealedto the Supreme Court.

Furthermore, he or she mayfile an amicus curiae briefurgingthe Courtto grant or
deny another litigant’s certiorari petition or supporting or opposing a particular policy
being urged upon the High Court. Many judicial decisions are actuallyimplemented by the
various departments, agencies, bureaus,and commissions of the executive branch.

The implementation of judicial policies is often performed by state as well as federal
officials. Many of the Supreme Court’s criminal due process decisions.

State and local police officers have played a major role in implementingthe Miranda
requirementthatcriminal suspects mustbe advised of their rights.
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The Gideon ruling that an attorney must be provided at state expense for indigent
defendants in felony trials has been implemented by public defenders, local bar associations,
and individual court-appointed lawyers.

State legislators and executives are frequently drawn into the implementation
process. A judge who determines that a wrong has been committed may choose from a
variety of options to remedy the wrong. Among the more common options are process
remedies, performance standards, and specified remedial actions.

Process remedies provide for such things as advisory committees, citizen participation,
educational programs, evaluation committees, dispute resolution procedures, and special
mastersto addressa problem and come up with a solution.

The remedies do notspecify a particular form of action. Performance standards call
for specific remedies — a certain number of housing units or schools or a certain level of
staffingin a prison or mental health facility. The specific means of attainingthese goals are
left to the discretion of the officials named in the suit.

Examplesof specified remedial actionsare school busing, altered school attendance
zones, and changesin the size and condition of prison cells or hospital rooms.

This type of remedy provides the defendant with no flexibility concerning the specific
remedy or the means of attaining it. Implementation of these remedial decrees often
devolves, at least partially, to the state legislatures.

An order calling for a certain number of prison cells or a certain number of guards in
the prison system mightrequire new state expenditures, which the legislature would have
to fund. Similarly, an order to construct more modern mental health facilities or provide
more modern equipmentwould meananincreasein state expenditures. Governors would
alsobeinvolvedin carryingout these types of remedial decrees because they typically are
heavilyinvolved in state budgeting procedures.

They may sign or veto laws. Sometimes judges appoint certainindividualsto assist in
carryingout the remedial decree. Special masters are usuallygiven some decision-making
authority. Court-appointed monitors are also used in some situations, but they do not
relieve the judge of decision-making responsibilities.

Instead, the monitor is an information gatherer who reports on the defendant’s
progressin complying with the remedial decree.

When orders are not implemented or when barriers of one kind or another block
progress in providing a remedy, a judge may name someone as a receiver and empower
him or her to disregard normal organizational barriers to get the job done.

One group of individuals has been deeply involved in implementing judicial policies: the
thousands of men and women who constitute school boards throughout the country. Two
major policy areas stand outas havingembroiled schoolboard members in considerable
controversy as they faced the task of trying to carry out Supreme Court policy.

First, when the High Courtruledin 1954 that segregation hasnoplace in the public
schools, school boards and school superintendents, along with federal districtjudges, bore
the brunt of implementingthatdecision. Theirrolein this process has affected the lives of
millions of schoolchildren, parents, and taxpayers all over America. The second area that
hasinvolved school boards is the Supreme Court’s policies on religion in the publicschools.

Task 1. Analyze the information, which is in the highlight, & use it in practice.
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THE IMPACT OF JUDICIAL POLICIES

The ultimate importance of the Supreme Court’s decisions depends primarily on
theirimpacton American society as a whole. Afew policies that have had significant effects
are in the areas of racial equality, criminal due process,and abortion.

Racial Equality

The Supreme Court justices and many lower federal judges were persistent, however, and
kept the policy of racial equality on the national political agenda. Their persistence paid off with
passage of the 1964 Civil Rights Act, 10 years after the Brown decision.

Thatact, which had the strongsupportof Presidents John F. Kennedy (1961-63) and
Lyndon B. Johnson (1963-69), squarely placed Congress and the president on record as
being supportive of racial equality in America.

Criminal Due Process

Judicial policy makingin the area of criminal due process is most closely associated
with Earl Warren’s tenure as U.S. chief justice (1953-69). Speaking of this era, Archibald
Cox, a former solicitor general, said, "Never has there been such a thorough-going reform
of criminal procedure within so short a time". The Warren Court decisions were aimed
primarily at changing the procedures followed by the states in dealing with criminal
defendants. The Supreme Court went a step further and ruled that police officers must
advise suspects taken into custody of their constitutional rights, one of whichis to have an
attorney presentduring questioning. Suspects must be advised that

e they have a right to remainssilent;

® anystatementthey make may be usedin court;

e if they cannotafford an attorney, one will be provided at state expense;

e they have the right to stop answering questions atany time.

These requirements are so clearly stated that police departments have actually
copied them down on cards for officers to carry in their shirt pockets.

Then, when suspects are taken into custody, the police officers simply remove the
card and read the suspects theirrights.

The decision thatindigentdefendantsin state criminal trials must be provided with
an attorney did not meet any strong outcries of protest. Furthermore, it was a policy that
primarily required the supportofjudges and lawyers; action by Congress and the president
was not really necessary. A policy of equality for all segments of society, on the other hand,
is so broad and controversy-ladenthatit must move beyond the judiciary. As it does so, the
courts become simply one part, albeit an important part, of the policymaking process.

Library of Congressin the USA



The American judicial system is set up so that major court cases make a significant
impacton the entire country. Many of the country’s mostimportantcases have impacted
laws that influence us today. Any student pursuing a criminal justice degree should understand
the significance of these fourlandmark courtcases as well as their ongoingimplications.

Dred Scott v. Sandford, 1857

This decision made by the U.S. Supreme Court determined that black slaves could
not be American citizens and therefore could not sue an American in federal court. The
landmark decision also deemed the federal government unable to regulate slavery in
territories established after the U.S. was created.

Dred Scott was a black slave who had been taken by his owners to a free territory.
He attempted to sue them for his freedom, butwas unableto doso as the result of the 7-2
decision. Scott used legal precedent to make his argument, drawing from Somerset v.
Stewart and Rachelv. Walker among other cases.

However, the rulingmaintained that Scott must remain a slaveand could not sue for
his freedom. The courtcited the Fifth Amendmentand claimed thatthe government could
not deprive a slaveholder of his property. While Chief Justice Taney, who handed down the
ruling, hoped thiswould end the slavery discussion, it actually resulted in more than further
discussion. In fact, this landmark case was one of the catalysts for the Civil War.

United States v. Nixon, 1974

In this case, all eight Supreme Court justices ruled against President Richard Nixon,
severely limiting the power of a president as part of the fall-out from the infamous
Watergate scandal.

The Watergate scandal began with the 1972 break-in of the Watergate building in
Washington, D.C. This happened to occur during Nixon’s presidential campaign against Senator
McGovern. Once Nixon won, he was forced to investigate the crime and turn over tapes
and papers with damagingevidence aboutthe menindicted and President Nixon.

Nixon turned over edited transcripts and seemed to have the idea that the U.S.
Presidentwas above any court process except forimpeachment. Each justice believed that
the tapes would incriminate President Nixon and rejected his claim that he was immune
from judicial process.Thiscourtcase has a lastingimpact.

Just two weeks after the court passed down the decision, President Nixon resigned.
Today, American presidents know thatthey are not above the country’s laws and they may
answer to the Supreme Courtfor their crimes.

Mirandav. Arizona, 1966

The United States Supreme Court heard this case in 1966 regarding interrogation
tactics used by the police. The decision passed with 5-4. The justices referred to the Fifth
and Sixth Amendments, specifically the clauses regarding self-incrimination and the right to
an attorney. As a result of this landmark decision, statements made by a defendant to
police officers are only admissible at a trial if the defendant was informed of their rights,
known today as Miranda Rights. Thisincludes theright to consultwith an attorney before
and during questioning and protection against self-incrimination. Not only must the
defendantunderstand the rights but waive them voluntarily.
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Brown v. Board of Education, 1954

Thislandmarkcase is one of the biggest landmarks for endingracial division within
the United States because it ruled that establishing public schools to separate black and
white students was not constitutional. In effect, it overturned the Supreme Court’s 1896
decision regarding Plessy v. Ferguson. The decision was unanimous with all nine justices
claimingthat separate facilities could not be considered equal underthe law.

In this case, the plaintiffs claimed that the educational facilities for black students
were not “separate butequal” to those for white students.

The Supreme Courtclaimed thateducational segregationviolated the constitutional
rights of black students under the Equal Protection Clause in the 14th Amendment. This
case was significant in that it was a victory for the civil rights movement and helped pave
the way for black Americansto fight for their rights.

Each of these landmark cases has a well-deserved placein U.S. history. Without each
of these landmark cases, much of the progress the country has made would be non-
existent. We see the lastingimpacts of each of these cases every day.

Alvernia University offers an online B.A. in Criminal Justice for students to develop
their knowledge of the law. Graduates can pursue employment opportunities in law
enforcement, courts, corrections and more. The programis fully online,allowing students
to studywhen and wherethey have the time.

Task 1. Analyze the information, which is in the highlight, and use it in practice.
Task 2. Choose the keywords that best convey the gist of the information.

Task 3. Read the text and pick up the essential details in the form of quick notes.
Task 4. Transfer the given information from the passages onto a table.

Activity

Event When Where Score
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CHAPTER XIV. LEGAL EDUCATION IN THE USA

INTRODUCTION
Legal education in the USA generally refers to a graduate degree, the completion of
which makes a graduate eligible to sit for an examination for a license to practice as a
Lawyer. Around 60 % of those who complete a law degree typically practice law, with the

remainder primarily working in business (especially finance, insurance, real estate, and
consulting) or governmentor policy roles, where their degrees also confer advantages.

The First Law Schools in Europe

The foundations of the first universities in Europe were the glossators of the 11th
century, which were schools of law. The first European university, that of Bologna, was
founded as a school of law by four famous legal scholars in the 12th century who were
students of the glossatorschoolin that city.

The first academic title of doctor applied to scholars of law. The University of
Bologna served as the model for other law schools of the medieval age. Although it was
common for students of law to visit and study at schoolsin other countries, such was not
the case with England because of the English rejection of Roman Law. Although Oxford did
teach canonical law, its importance was always superiorto civil law in that institution.

Early Legal Educationin England

In England in 1292, when Edward | first requested that lawyers be trained, law
students merely sat in the courts and observed. Over time, the students would hire
professionals to lecture them in their residences. This practice led to the institution of
the Inns of Court system. The original method of educationatthe Inns of Court was a mix
of moot court-like practice and lecture, and observation of court proceedings.

By the 17th century, the Inns obtained a status as a kind of university akin to Oxford
and Cambridge, though very specializedin purpose. With the frequent absence of parties
to suits duringthe Crusades, the importance of the lawyer's rolegrew tremendously, and
the demand for lawyers grew.

The apprenticeship program for solicitors emerged, structured and governed by the same
rules as the apprenticeship programs for the trades Oxford and Cambridge did not see
common law as worthy of study, and included coursework in law only in the context of
canon and civil law, and for the purpose of the study of philosophy or history only.

These universities, therefore, did not train lawyers. Professional training in England
was unlike that of continental Europe, where the law was viewed as an academicdiscipline.
Legal educators in England stressed practical training. The training of solicitors by apprenticeship
was formally established by an act of parliament in 1729. William Blackstone became the first
lecturer of law at Oxford in 1753. The university did not establish the program for the
purposeof professional study,and the lectures were very philosophicaland theoretical in
nature. Blackstone insisted that the study of law should be university based, where
concentrationon foundational principles can be had, instead of concentration on detailand
procedureobtainedthrough apprenticeship and the Inns of Court.
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LEGAL EDUCATION IN AMERICAN COLONIES

No significant educational activity or examination was required for bar admission.

In 1846, the Parliament examined the education and training of prospective barristers
and found the system to be inferior to the legal education provided in Europe and the
USA. Therefore, formal schools of law were called for, but not finally established until later in the
century. Even then, the bar did not consider a university degree in admission decisions.

Initially there was much resistance to lawyers in colonial North America because of the
role they played in hierarchical England. Slowly the colonial governments started using the
services of professionals trained in the Inns of Court, and by the end of the Revolution there
was a functional barin each state.

As institutions for training developed in the colonies, because of the distrust of a
profession only open to the elite in England, the institutions which developed in what
would become the USA would be much differentfrom thosein England.

Initially in the USA, the legal professionals were trained and imported from England.

A formal apprenticeship (training) or clerkship program was establishedfirstin New
York in 1730 — at that time a seven-year clerkship was required, and in 1756 a four-year
college degree was requiredin addition to five years of clerkingand an examination. Later
the requirements were reduced to require only two years of college education.

A system like the Inns did not develop, however, and a college education was not
requiredin England untilthe 19th century, so the American system was unique.

The clerkship program required much individual study. The mentoring lawyer was
expected to carefully select materials for study and to guide the clerk in his study of the law
to ensure thatthe material was being absorbed. The studentwas supposed to compile his
notes of his reading of the law into a "commonplace book", which he would endeavor to
memorize. Although those were the ideals, in reality the clerks were often overworked and
rarely were able to study the law individually as expected. They were often employed to
tedious tasks, such as making handwritten copies of documents.

Finding sufficient legal texts was a seriously debilitating issue, and there was no
standardizationin the books assignedto the clerk trainees because theywere assigned by
their mentor, whose opinionof the law may be differentgreatly from his peers.

One famous attorney in the USA, William Livingston, stated in 1745 in a New York
newspaper thatthe clerkship programwas severely flawed, and that most mentors "have
no mannerof concern for their clerk's future welfare.

This a monstrous absurdity to suppose, that the law is to be learnt by a perpetual
copying of precedents." There were some few mentors that were dedicated to the service,
and because of their rarity, they became so sought after that the first law schools evolved
from the offices of some of these attorneys who took on many clerks and began to spend
moretime trainingthan practicing law.

It was seen over the years that the apprenticeship program was not capable of producing
lawyers capable of servingtheir clients. The apprenticeship programs often employed the
trainee with menialtasks,and while they were well trained in the day-to-day operations of
a law office, they were generally unprepared practitionersor legal reasoners.

The establishment of formal faculties of law in U.S. universities did not occur until
the latter part of the 18th century.
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The first law degree granted by a U.S. university was a Bachelor of Law in 1793 by
the College of William & Mary, which was abbreviated L.B.; Harvard University was the first
university to use the LL.B. abbreviationinthe USA.

The first university law programs in the USA, such as that of the University of
Maryland establishedin 1812, included much theoretical and philosophical study, including
works such as the Bible, Cicero, Seneca, Aristotle, Adam Smith, Montesquieuand Grotius. It
has been said that the early university law schools of the early 19th century seemed to be
preparing students for careers as statesmen ratherthan aslawyers.

At the LL.B. programsin the early 1900s at Stanford University and Yale continued to
include "cultural study," which consisted of courses in languages, mathematics and economics.

In the 1850s there were many proprietary schools which originated from a practitioner
taking on multiple apprentices and establishing a school and which provided a practical
legal education, as opposed to the one offered in the universities which offered an education in
the theory, history and philosophy of law. The universities assumed thatthe acquisition of
skills would happenin practice, while the proprietary schools concentrated on the practical
skills during education.

In part to compete with the small professional law schools, there began a great
change in U.S. university legal education. For a short time beginning in 1826 Yale began to offer
a complete "practitioners' course" which lasted two years and included practical courses,
such as pleading drafting. U.S. Supreme Court justice Joseph Story started the spirit of
changein legal education atHarvard when, as a lecturer there in the early 19th century, he
advocated amore "scientificstudy" of the law.

Therefore,at Harvard the education was much of a trade school type of approach to
legal education, contrary to the more liberal arts education advocated by Blackstone at
Oxford and Jefferson at William and Mary. Nonetheless there continued to be debate
among educators over whether legal education should be more vocational, as at the
private law schools, or through a rigorous scientific method, such as that developed by
Story and Langdell.

In the words of Dorsey Ellis, " Langdell viewed law as a science and the lawlibrary as
the laboratory, with the cases providing the basis for learning those 'principles or doctrines'
of which 'law, considered as a science, consists." Nonetheless, into the year 1900 most
states did not require a university education (although an apprenticeship was often
required)and most practitionershad notattended any law school or college.

Therefore, the modern legal education system in the U.S. is a combination of
teaching law as a science and a practical skill, implementing elements such as clinical
training, which has become an essential part of legal education in the U.S. and in the J.D.
program of study. Whereas in the 18th and 19th century, few U.S. lawyers trained in an
apprenticeship "achieved a level of competence necessary to adequately serve their
clients," today as a result of the development of the U.S. legal education system, "law
graduates perceive themselves to be prepared upon graduation" for the practice of law.

AALS Faculty Recruitment Conference

About half of the faculty hired by law schools in the USA result from interviews
conducted at the annual AALS Faculty Recruitment Conference at the Marriott Wardman
Park Hotel in Washington, D.C.
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Legal education is typically received through a law school program. The professional
degree granted by U.S. law schoolsis the Juris Doctor(J.D.). Prospective lawyers who have
been awarded the J.D. (or other appropriate credential), must fulfill additional, state-
specific requirementsin order to gain admission to the bar in the USA. The Juris Doctor
(J.D.), like the Doctor of Medicine (M.D.),is a professional doctorate.

The American Bar Associationissued a Council Statementthat the JD is equivalent to
the PhD for educational employment purposes. The Doctor of Juridical Science (S.J.D.)
("Scientiae Juridicae Doctor" in Latin), and Doctor of Comparative Law (D.C.L.),areresearch
and academic-based doctorate level degrees. Inthe U.S., the Legum Doctoris onlyawarded
asanhonorarydegree.

As of July 2012, Yale Law School offers a Ph.D. in Law designed for students who
havealreadyearnedal.D.and whowish to pursue extended legal scholarship. Academic
degrees fornon-lawyers are available atthe baccalaureate and master's level.

A common baccalaureate level degree is a Bachelor of Science in Legal Studies (B.S.).
Academic master's degrees in legal studies are available, such as the Master of Studies
(M.S.), and the Master of Professional Studies (M.P.S.). Foreign lawyers seekingto practice
in the U.S., who do not have a Juris Doctor (J.D.), often seek to obtain a Juris Master
(J.M.), Master of Laws (LL.M.), Master of Comparative Law (M.C.L.), or a Master of
Jurisprudence (M.J.).

Task 1. Analyze the information, which is in the highlight, and use it in practice.

Task 2. Remember the notions.

JD —the abbreviation of Juris Doctor literally translates to teacher of law from Latin.

LLM — derived from Legum Magister means master of laws in Latin.

ABA — American Bar Associationis the organizationthataccredits JD programms.

LSAT — Law School Admission Test.
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ADMISSION TO THE BAR

American law firms are often very credential-oriented. Apart from the minimum
requirements of a J.D. and admission to the state bar, there are certain credentials recognized
within the professionto distinguishlawyers fromone another.

Those credentials are almost mentioned in lawyer profiles and biographies, which
are used to communicate to both fellow attorneys and prospective clients. Chief among
them are such honors as being a member of their law school's law review, moot court,
or mock trial programs. Judicial clerkships after graduation orlaw clerkpositions at prestigious
law firms whilein school are distinguishing marks.

This credential-based systemis sownin law school, where high grades are frequently
rewarded with law review membershipand much soughtafter summer clerkships (called
"summer associateships") with large private law firms. These programs are designedto give
a firm's summer associates an idea of what the everyday practice of law is like at that
particular firm by allowing them to work with the firm's partners and associates on real projects
involving real clients. In larger cities, such as New York or Chicago, summer associates at large
firms can make as much as $3,000 per week.

Competition to receive a summer offer from a firm is intense, and credentials (a
student's GPA and class rank, law review or moot court membership, publications, etc.)
play a decisive rolein determiningwho is selected. Most offers are received after a three-
step interview process. First, during the early fall of their 2L (second year), studentsat each
law school first submit their resumes to a central paper file or online database (such
as CRIS or LexisNexis Martindale-Hubbell), from which interviewers selected candidates
they wish to interview, based almostentirely on their 1L GPA and class rank.

Second, selected students are notified, usually via email, and then schedule a screening
interview, either at the law school or at a local hotel; this interview is usually conducted by
one or more attorneys from that firm and is part of most schools' On Campus Interview
("OCI") program, in which firms send recruiters to schools across the country.

Finally, students selected from the screening interviews are invited for a final "callback”
interview, commonly held at the firm's offices. If the selected student attends school in a
place far from the city in which the firm is located, it is not unusual for the firm to fly the
studentin and pay foraccommodationswhile he is in town.

After the callback, a selected candidate will receive a phone call (within 48 hours) informing
him that he has been extended an offer. After the summer, early into their 3L (third) years, the
vast majority of summer associates receive formal offers to join the firm after graduating
schoolandssitting for the bar exam.

Law School Rankings

The US News and World Report publishes the most well-known annual ranking of
American programs, where Yale Law School has held the 1 spot every year since the
inception of the rankingreports. A number of alternative rankings exist,such as the Leiter
Reports Law School Rankings. These rankings divide law schools into "tiers" based on the
overall quality of each program. Anumber of factors and statistics are compiled to produce
these rankings each year,including
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® academicreputation;

e the quality of the faculty (measured by the quality of its publications);

e the quality of the studentbody (measured by average Law School Admission Test);

e scoreand undergraduate grade pointaverage);

e the number of volumesin the library;

e the earnings potential of graduates;

® bar passage rates, and job placementrates.

Most of these measurements are acquired by voluntary self-reporting from each law
program; others are compiled through a formal process of polling judges, legal professionals,
recent graduates, law professors, and schooladministrators. The issuance of pressreleases
that dismiss the rankings has become a yearly ritual for many law programs, but all but a
handful cooperatein gatheringand reporting statistics to the various ranking publications.

First Tier

There are approximately 200 ABA approved law schools in the USA. There is no
universallyaccepted ranking system, but many have attempted to divide law schools into
“tiers" consisting of quartiles (50 law schools each) or perhaps eighths (25 law schools
each), or have separatedoutthe top 10 or top 20 law schools by U.S. News rankor median
LSAT score. After the JD, a large study of law graduates who passed the bar examination
(butwere not necessarily practicinglaw), found that graduates of the top 10 law schools by
median LSAT score of incoming classes typically earned incomes exceeding $170,000 within
12 years after graduation. Graduates of the next 10 law schools earned around $158,000, and
graduates of schools ranked 21-50typically earned more than $130,000.

Another peerreviewed study foundthat Law graduates at the 75th %ile of earnings
ability typically earned around $80,000 more every year than they would have earned with
onlya bachelor'sdegree. Law graduate earnings typically continue to grow and do not peak
until their mid 50s; thus graduates of top tier law schools can likely peak at incomes exceeding
$250,000 per year. Though the specific rankings change from year to year, the overall composition
of the top schools has remained fairly constant.

Most legal professionals (judges, practitioners, or professors) rankthe University of
Chicago, Columbia, Harvard, NYU, Stanford, and Yale in the top echelon of American law
schools, with Yale Law School, Harvard Law School, and Stanford Law School being considered
the most prestigious and the most selective schools to gain admission as measured by
reputation scores from U.S. News surveys and admissions rate. In recent years, many
people have used the concept of the T14 (the top 14) to define the top tier of law schools.

These schools have consistently ranked in the top 14 in the annual US News ranking of
law schools. The T14 is composed of the schools listed above & Berkeley (Boalt Hall),
Cornell, Duke, Michigan, Georgetown, Michigan, Northwestern, University of Pennsylvania,
and Virginia. The most prestigious and sought-afterlaw jobsin the country—U.S. Supreme
CourtClerks, legal faculty, Bristow Fellows, Office of Legal Counsel Lawyers, Assistant U.S.
Attorneysin cities like New Yorkand Chicago— are morelikely to be awarded to students
and graduates in one of these programs. Recruiters from elite law firms visit top-tier law
schools each fall to recruit new associates for the following summer. In contrast, small and
mid-market law firms — which make up the bulk of law firms in the U.S. — cannot predict
their labor needs thatfar in advance.
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Most new law school graduates who do not graduate from top tier law schools
therefore mustseek out jobs at law firms during their third year or even after graduation.

Lower Tiers

The majority of law school students do not end up at an elite university, but many
can, and often do, find well-payingjobs inlaw firms, government, or business positions.

After the JD, a large study of law graduates who passed the bar examination (but
were not necessarily practicing law), found that even graduates of lower ranked law schools
were typically making six figure (5100,000+) incomes within 12 years after graduation., although
graduates of higher rankingschools typically earned more.

The Economic Value of a Law Degree, a peer reviewed study which included law
graduates who do not passthe bar exam, found thatlaw graduatesat the 25th percentage
of earnings ability more every year than they would have earned with only a bachelor's
degree, comparedto more forthose at the 75th percentage.

Regional Tiers

Most law schools outside the top tier are moreregionalin scope and often have very
strongregional connectionsto these post-graduation opportunities.

A student graduating from a lower-tier law school may find opportunities in that
school's "home market": the legal market containing many of that school's alumni, where most
of the school's networking and career development energies are focused. In contrast, an
upper-tier law school may be limited in terms of employment opportunities to the broad
geographicregion that the law school feeds.

State Accredited Schools

Some schools are accredited by state governments. They are located in Alabama,
California, Massachusetts, and Tennessee. Some state authorized law schools are maintained to
offer a non-ABA option eliminating costly ABA requirements seen as unnecessary by many
of these states.

Unaccredited Schools

Many schools are not accredited by a state or the American Bar Association. Most
are located in California. While graduates of these schools may apply for admission to
the California State Bar, they may not necessarily be allowed to apply for admission in
other states.

Law School Activities & Honors

Within each U.S. law school, students may receive additional credentials.

Law review/Law journal membership or editorial position (based either on grades
or write-on competition or both). Thisisimportantfor at least three reasons.

First, because membershipis determined by either grades or writing ability, it is an
indicator of strong academic performance. This leads to the second reason: potential
employerssometimesuse law review membership in their hiring criteria.

Third, work on law review exposes a student to legal scholarship and editing, and
often allows the studentto publish a significant piece of legal scholarshipon his or her own.
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Most law schools have a "flagship" journal usually called "School name Law Review"
(the Harvard Law Review) or "School name Law Journal" (the Yale Law Journal) that
publishes articles on all areas of law, and one or more other specialty law journals that
publish articles concerningonly a particular area of the law (the Harvard Journal of Law &
Technology).

Moot court membership oraward (based on oral and written argument). Success in
moot court can distinguish one as an outstanding oral advocate or appellate brief writer
and can provide a degree of practical legal training often absent from law review membership.

Membership in moot court and related activities, such as Dispute Resolution, may
appeal especially toemployers hiring for specialized litigation positions.

Mock trial/trial advocacy membership or award, based on oral advocacy in mock
trial competitions. Mock trial honors often have special appeal to litigation-oriented offices,
such as a district attorney's office, attorney general's office, public defender's office, or
private firms that specializes in trial litigation. Mock trial is especially useful at assisting
students with public speaking, allowing them to master therules of evidence, and gain
experience in writing opening statements, direct examination, cross examinations, and closing
statements.

Order of the Coif membership (basedon grade pointaverage). Thisis often coupled
with Latin honors (summa and magna cum laude, though often not cum laude). A slight
majority of law schoolsin the USA do not have Order of the Coif chapters.
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COURT CLERKSHIPS

On the basis of these credentials, as well as favorable faculty recommendations and
other connections, some students become law clerks with judges after graduation, signing
on forone or two-year clerkships. Clerkships may be with state or federal judges.

Thereis a generally recognized hierarchy with regard to clerkships (federal clerkships
are considered more prestigious than state courtclerkships,and appellate courtclerkships
are considered more prestigious than trial court clerkships, with USA Supreme Court clerkships
consideredthe most prestigious). The benefitto the lawyer from clerkships is experience
working for a judge. Often, clerks engage in significant legal research and writing for the
judge, writing memos to assist a judge in coming to a legal conclusion in some cases, and
writing drafts of opinions based on the judge's decisions.

Appellate court clerkships, although generally more prestigious, do not necessarily
give one a great deal of practical experience in the day-to-day life of a lawyer in private
practice. The average litigator might get much more out of a clerkship at the trial court level,
where he or she will be learning about motions practices, dealing with lawyers, and generally
learning how a trial court works on the inside.

What a lawyer might lose in prestige he or she might gain in experience. Byand large,
though, clerkships provide other valuable assetsto a new lawyer.

Judges often become mentors to their clerks, providing the attorney with an experienced
individual to whom he or she can go for advice. Fellow clerks can also become lifelong
friends and/or professional connections. Those contemplating academia do well to obtain an
appellate court clerkship at the federal level, since those clerkships provide a great opportunity
to think at a very high level about the law. Hierarchies aside, clerkships are great experiences for
the new lawyers,and law schools encourage graduatesto engagein a clerkship to broaden
their professional experiences.

USA Supreme Court Clerkships

Some law school graduates are able to clerk for one of the Justices on the Supreme
Court. Each Justice takes 4 clerks per year. Almost without exception, these clerks are
graduates of elite law schools (with Harvard, Yale,and the University of Chicago being the
most highly represented schools) who have already clerked for at least one year with highly
selective federal circuit courtjudges (such as Judges Merrick Garland, Alex Kozinski, Harvie
Wilkinson, David Tatel, Richard Posner).

It is perhapsthe most highly selective and prestigious positionarecently graduated
lawyer can have,and Supreme Courtclerks are often highly soughtafter by law firms, the
government, and law schools. The vast majority of Supreme Court clerks either become
academics at elite law schools, enter private practice as appellate attorneys, or take highly
selective government positions.

Law school normally consists of only a classroom setting, unlike training in other
professions. (For example, medical school in the USA is traditionally two years of class
environmentand two years of "rotations", or an apprenticeship-type hands-on experience.)

Although some countries such as Germanyand France require apprenticeshipwith a
practicing attorney, this is not required in any USA jurisdiction. Because of this, many law
students graduate with a grasp of the legal doctrines necessaryto pass the bar exam, but
with no actual hands-on experience or knowledge of the day-to-daypractice of law.
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The American Bar Association called for American law schools to move towards a
practice-based approach in the MacCrate Report. Many law schools have started to
supplement classroom education with practical experience.

Externship programsallow students to receive academiccredit for unpaidwork with
a judge, governmentagency, or community legal services office. Several law schools have
law clinic programs in which students counsel actual clients under the supervision of a
professor, such as University of Massachusetts School of Law.

City University of New York School of Law and Florida Coastal School of Law are
some of the few law schools that require student participationin law clinic courses.

Similarly, Northeastern University School of Law and Savannah Law School use
cooperative to give their students law office work experience prior to graduation.

Washington and Lee University School of Law has completely re-vamped its curriculum
to require students to take practicum courses, externships, and clinics in the final year of
law school to provide experience in preparation for practice.

Large scale representative studies find that the overwhelming majority of lawyers
are satisfied with their careers and their decisions to attend law school. Based on anecdotal
evidence, some have claimed that high level of stress, a "culture of hours" and ethical
issues common in the legal profession lead to a lower level of job satisfaction relative to
many other careers.
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